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PLANNING BOARD

RINDGE, NEW HAMPSHIRE 
July 7, 2015
DATE:  July 7, 2015
  TYPE: Public Hearing  
APPROVED:  July 21, 2015
TIME:  7:00   pm
CALL TO ORDER:       
ROLL CALL MEMBERS:   Phil Simeone, Bruce Donati, Jason Paolino, Charlie Eicher, 
ROLL CALL ALTERNATES:  Cheves Walling, Holly Koski
ABSENT:  Jonah Ketola, Sam Bouchie
EX OFFICIO: Dan Aho
PLANNING DIRECTOR (Interim):   Kirk Stenersen
PLANNING SECRETARY:  Susan Hoyland
APPOINTMENT OF ALTERNATES:  Holly Koski for Sam Bouchie, Cheves Walling for Jonah Ketola 
OTHERS PRESENT  Larry Cleveland, Kel Geiger, Roniele Hamilton, Kim McCummings, Atty. James Callahan, Dan Bissex 
Pledge of Allegiance

Call to order and Roll Call by the Chairperson

Appointment of alternates:  
Chairman Phil Simeone appointed Holly Koski to sit for Sam Bouchie and Cheves Walling to sit for Jonah Ketola
Approval of Minutes

1. June 16, 2015

MOTION:  Dan Aho moved to approve the minutes as written.  Holly Koski seconded the motion.  Vote:  4-0-3 Jason Paolino, Charlie Eicher and Bruce Donati abstained.  

e. Old Business/Continued Public Hearings 

1. Continued from June 16, 2015, CONSIDERATION OF an application for Site Plan Review for a Residential Condominium submitted by SVE Associates on behalf of South of Monadnock Community, LLC and Craig & Megan Jensen.  The property is located at Tax Map 6, lots 5, 6 & 7 consisting of 129.8 acres on Thomas Road, in the Residential Agricultural District.  
Chairman Phil Simeone said that we had continued this public hearing as the Board wanted to review the condominium documents.  The board did not receive these documents until yesterday and Town Counsel has not yet had an opportunity to review them.  Chairman Simeone read Gary Kinyon’s email response which is as follows:
----------------------------------------------------------------------------------------------------------------------

I’ve reviewed and researched the 3 questions raised in Attorney Callahan’s email, below, and offer these comments to the Planning Board relative to its consideration of the application. 

1. One pertaining to AG approval.  This project is exempt as there are not more than 10 residential units.

COMMENTS: 

The condominium development is covered by RSA 356-B, the Condominium Act.  RSA 356-B: 49 provides exemptions from registration of the condominium with the Attorney General.

“Exemptions. – 

    I. Unless the method of disposition is adopted for the purpose of evasion of this chapter, the provisions of this subdivision do not apply to offers or dispositions of any interest in a condominium unit: 

        (a) If not more than 10 units are included in the condominium; or 

        (b) If all of the units are restricted to commercial, industrial or other nonresidential use.”

As drafted, the Declaration establishes 8 units, 2 of which are nonresidential.  See Declaration section 3 d. 

Section 4 of the Declaration provides for the possibility that 3 additional units can be created, to bring the potential total number of units to 11, but still with only 9 potential residential units. 

There is no question that, as presently set up, the Condominium is exempt, because it is less than 10 units. 

In researching the Administrative Rules adopted under this statute, however, it is not clear whether the Declarant must obtain confirmation from the Attorney General’s office to act under this exemption, in the form of an “Exemption Certificate,” or whether the exemption is “self-executing” in which case the Declarant can simply proceed because the Declaration attests to the fact it is less than 10 units and is exempt. 

If, at the time the Board is ready to consider approval of the application, Attorney Callahan is not able to confirm to your satisfaction whether a Certificate of Exemption is needed, you might consider as a condition to approval the following language:

“Subject to filing with the Planning Board (before any building permits are issued or site work commenced), an Exemption Certificate from the New Hampshire Attorney General confirming the Condominium is exempt from registration under RSA 356-B; in the alternative, subject to filing with counsel for the Town evidence that exemption is self-executing, and Town counsel so certifying in a letter to the Planning Board.” 

2.  Another question pertaining to 3 separate lots owned by two different parties being submitted as a condominium.  The draft condo declaration I have shows “Co-Declarants” reflecting the differing ownership.  The legal description of the land will be all three lots.

COMMENT: 

I agree.  The Condominium Act defines the "Condominium'' as the real property to be established as a condominium by the recording of the Declaration, site plans and other documents.  It does not require that there be a single owner of all lands being established as a condominium, just that all owners of the lands being submitted be included in the Declaration.  Since the Declaration does this, I am satisfied it complies with the law. 

3.  The last question pertains to non-residential lots not having an interest in the common area.  This is permitted under the NH condominium statute.

COMMENT: 
I agree.  The Condominium Act doesn’t require that all units be treated alike, and it’s reasonable that the nonresidential units would be treated differently than the residential units in this particular condominium. 

I have not yet reviewed in detail the Declaration of Condominium.  If the Board would like me to review it, I’d be happy to do so and offer any comments about it for your next meeting.  

Let me know if you have any questions. 

Regards, 

Gary J. Kinyon, Esquire

____________________________________________________________________________________
Discussion followed:

RE:  Question one: pertaining to AG approval.  This project is exempt as there are not more than 10 residential units.

Attorney Callahan said he had sent an email to the Attorney General’s office but has not heard back yet.  He said it would be great if this could be a condition of approval. He said he has never seen an exempt certificate and is not sure about it at this time.  Kirk Stenersen said that he thinks Gary Kinyon’s suggested condition of approval would address this.  Dan Aho said he agrees that this could be a condition of approval.  
RE:    Question two:   pertaining to 3 separate lots owned by two different parties being submitted as a condominium.  The draft condo declaration I have shows “Co-Declarants” reflecting the differing ownership.  The legal description of the land will be all three lots.

Chairman Phil Simeone said that this answer seems reasonable.  Board members agreed.  
3.  The last question pertains to non-residential lots not having an interest in the common area.  This is permitted under the NH condominium statute.

Attorney Callahan said that no one has had a chance to review this yet, although it has been his experience with other municipalities that things are approved subject to legal counsel approval.  
Charlie Eicher said that he was not here for the last meeting and wanted to ask Kirk Stenersen a question. 

· Is what we are talking about is a condominium, a school, a farm or a business?  
Kirk Stenersen said this is a combination of all of those.  Charlie Eicher said, if we are talking about the condo, then the primary use is as a residence; but if you have other uses, you typically have to seek some kind of a variance.  What I am trying to understand is, are we here to approve different uses as well as the condominium?  Jason Paolino said that this area is zoned as Residential-Agricultural, so two of the uses are addressed through that.  
Attorney Callahan said the way to look at this is through the RSA’s.  The condominium is addressing the form of ownership.  Everyone owns a unit and he uses it as determined by zoning.  The uses are residential and agricultural.  You are not operating a school yet.  Dan’s group is interested in keeping open space.  This is a good way under NH law to get ownership with different titles.  
Phil Simeone asked if they will be selling anything there.  Dan Bissex said that, other than the farm stand, nothing is changing substantially; they have no plans for a store at this time.  Attorney Callahan said, if they decided to have a store, or add something substantial, they would have to come back before the Board.  
Phil Simeone asked about the lots that is set aside for three additional units.  Would that be part of the condominium and how would that work?
Atty Callahan said that the condominium form of ownership allows for what is called convertible land.  He said that in order to get Attorney General (AG) approval, the applicant has to convince the AG’s office that they have the financial stability to build out the phases of the project.  This is a way under the statute to give the applicant some development flexibility.  Once this is registered, Attorney Callahan went on to say that they have five years to convert this.  At the end of five years, they can apply for another five years to convert this.  If after 10 years there is no conversion, then it can never be built upon again.  He said that most projects are phased like this.  
Bruce Donati asked about the septic system that goes over property lines.  Attorney Callahan said there is language in the documents that speaks to who has responsibility for this.  
Chairman Phil Simeone read a letter into the record from the Rindge Fire Dept.  The Fire Dept. has some concerns that need to be addressed and asked the planning board if this was subject to impact fees due to the change of use. Attorney Callahan said that he had just received his letter this evening and will look into the concerns.  
Dan Bissex said that they had gone through a whole series of discussions with Casey to make sure that the fire systems were up to code.  He said they had work done to bring things up to code.  He said that Casey had mentioned that a certificate of occupancy would be needed; but then never heard anything else about it. He said they are in the dark as to what it is the Fire Department needs from them.  Attorney Callahan said that this might be one of those items that Town Counsel Gary Kinyon could review.  He said, if the board is so inclined, this could be a condition of approval.
Bruce Donati said that he sees two items that need to be cleared up:  
· To have Town Counsel review the documents

· To have the entire development under review by Rindge Fire and Safety so that everything is inspected to their satisfaction.

Bruce Donati said that, in his opinion, they have paid enough in taxes and should not have to pay impact fees as well.   

Charlie Eicher said that he has been hit with a 47 page document and is not comfortable moving forward without first having this reviewed by Atty. Kinyon.  

Atty. Callahan said that, with respect to everyone, in other towns and cities, these are typically approved with conditions, and if the Board would be willing to do that, it would be much easier on everyone.  He said that while this may be a rare occurrence in Rindge, it is happening in other towns quite frequently.  

Dan Aho asked, if the Board were to approve this as a conditional approval, based on satisfaction of the Fire Dept. and review by Town Counsel, what is the risk factor?  Kirk Stenersen said he did not see a conditional approval as an issue.  They need Town Counsel review and Fire and Safety approval, and whether they get that up front or after the fact, he has no objections to either.  

Charlie Eicher said that he has not seen Town Counsel’s comments yet, doesn’t know what they will be; and is not comfortable approving this until he has.  Chairman Phil Simeone said he is taking the same position as Charlie Eicher.  Jason Paolino agreed with Charlie and Phil and said there just hasn’t been enough time to review the documents.  Dan Aho said if the two attorneys review this and then come back to the Board and the Board is still not satisfied, will the applicant have to come back yet again?  Atty. Callahan said there is a provision in the RSA that says a municipality cannot discriminate and that is the trump card.  
Chairman Phil Simeone opened the discussion to the public.  
Kim McCummings said that there have been projects in the past where the issue of documents have become a part of the conditions of the approval.  She said it takes time to work these through.
Roni Hamilton asked if these condos are not sold, will they become rental units?  Dan Bissex said that that is not their intention; they want them to be sold. He said the rental option is there as a financial option.  

Kirk Stenersen and Atty. Callahan discussed the lot numbering process and how that would work for the Assessor’s office and for 9-1-1.  Dan Bissex said they have already received their 9-1-1- numbering and Kirk Stenersen will meet with Dave Duvernay to discuss the numbering for tax purposes. 
Interim Planning Director Kirk Stenersen said that the three things he sees that need to be addressed are:

· Letter from the Fire Dept. that they are satisfied

· Town Counsel review and satisfaction with documents

· AG exempt question

Kirk said there will also be two other conditions which are standard in most approvals. 

MOTION:  Bruce Donati moved to continue this public hearing until July 21, 2015.  Charlie Eicher seconded the motion.  Vote:  7-0-0
New Business/ Public Hearings
Chairman Phil Simeone said that the planning office has received documents from FERC (pipeline). Phil said that Susan has sent this to all members electronically and he is not sure at this point in time what our responsibility is, or if this should just be turned over to the Pipeline Taskforce.  Dan Aho said that ConCom is working on this at this time.  Vice Chairman Bruce Donati suggested that this be put on the agenda for discussion at our next meeting; to allow members time to review it.  Jason Paolino asked if this would be shared with the general public.  Susan Hoyland said she could put it on the Planning webpage.  
Reports of Officers and Subcommittees

Master Plan Subcommittee

Interim Planning Director Kirk Stenersen said that he has sent out emails to the members of the Master Plan Subcommittee and will be setting up the first meeting shortly.  Members will consist of the following people:

Interim Planning Director:           Kirk Stenersen

Planning Board Member (1):       Charlie Eicher

Planning Board Member (2):       Jason Paolino

Con Com Member (1)                  Al LeFebvre

Town Citizen (1):                          Larry Cleveland

Town Citizen (2):                          Roni Hamilton

Town Citizen (3):                          Alfred L'Eplattenier

Town Citizen (4):                          Roberta Oeser

Town Citizen (5):                          Rick Sirvint

Kirk Stenersen said that he had the information as to which zoning districts people lived in and eliminated the names and tried to cover a wide portion and area of town, type of location where people lived, big or small parcels of land, etc. when choosing the members.
Economic Development Task Force, Real Estate Inventory Subcommittee II

Bruce Donati said that the long awaited Real Estate Inventory Subcommittee II, will meet on July 21, at 1:30 pm.  There will be four voting members:  Jane Pitt, Roberta Oeser, Candice Starrett and Bruce Donati.  This subcommittee will focus on privately owned, commercially zoned properties. Its intended use is as a reference for anyone interested in locating a business in Rindge, NH.  Kim McCummings said this is a continuation of work that was done years ago and was very helpful.  Kim thanked Bruce for doing such a good job on making this happen.   

Public Comments
Kelen Geiger said that she knows that the Board of Selectmen voted to eliminate the word “interim” in Jane Pitt’s title and she would like to see the word “interim” eliminated from Kirk Stenersen’s title.  The Board thanked Kelen for her suggestion and said they would discuss this at the next meeting.  
Adjourned at 8:05 pm
Respectfully submitted, 

Susan Hoyland
Planning Secretary
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