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PLANNING BOARD

RINDGE, NEW HAMPSHIRE 
August 18, 2015
DATE:  August 18, 2015
  TYPE: Public Hearing  
APPROVED:  September 15, 2015
TIME:  7:00   pm
CALL TO ORDER:       
ROLL CALL MEMBERS:   Phil Simeone, Bruce Donati, Jonah Ketola, Sam Bouchie
ROLL CALL ALTERNATES:  Cheves Walling, Holly Koski
ABSENT:  Jason Paolino, Charlie Eicher
EX OFFICIO: Dan Aho
PLANNING DIRECTOR (Interim):   Kirk Stenersen
PLANNING SECRETARY:  
APPOINTMENT OF ALTERNATES: Cheves Walling for Jason Paolino and Holly Koski for Charlie Eicher
OTHERS PRESENT   Cheryl McCabe Charron, Larry Cleveland, Hannah Bissex, Dan Bissex, Attorney Callahan
Pledge of Allegiance
Call to order and Roll Call by the Chairperson

Chairman Phil Simeone said that he would like to change the order of the agenda to allow Town Administrator Jane Pitt to address the Board as it pertains to Cromwell Drive.

New Business/ Public Hearings
1.  Jane Pitt re: Cromwell Drive PURD-Vesting Discussion
Jane Pitt provided the Board with a plan and outlined the locations of these lots.  Jane Pitt said that the developer was Juha Parkkonen and back in the 1980’s he received a PURD approval through the Planning Board.  Jane Pitt distributed copies of that approval to the Board.
Jane Pitt said that she is before the Board today to discuss this property which was deeded to the town for back taxes in the early 2000’s.  It has been decided that this property and 12 other properties that have been off the tax rolls, and owned by the Town of Rindge, need to go to auction and be sold.  Jane said this property is about 50 acres and has a significant amount of open space which will stay open space.  She said that two decisions and a plan are on file at Cheshire County Registry of Deeds. The only difference between these two decisions is the build-out (rate of growth) requirements.  The purpose at that time was to allow them to speed up the construction of the units.  Jane Pitt said that the decision also imposed impact fees of $1500 per unit.  She said this was done before any Impact Fee Ordinance had been adopted.  
Jane Pitt said that Mr. Parkkonen built out a substantial portion of this PURD (the condominiums) but there is nothing but a roughed out road and some drainage infrastructure in the area that was to be single family houses.  So, in short, some work started to take place and was never finished but the construction of the condominiums was substantially complete.    

Dan Aho asked if Impact Fees would be required on these lots.  Jane Pitt said that, if you read these decisions and someone buys this project, they would have to pay $1500 per unit for the houses to be built.  Jane Pitt said that this is a very valuable piece of property.  She said the BOS (Board of Selectmen) and the Rindge Conservation Commission had a lengthy discussion about this and the open space which abuts French Farm and the open lands of Franklin Pierce.  The Board of Selectmen have decided that when they go to auction this off, they will include a condition that will require that whomever buys this, builds this PURD.
Jane Pitt said that the BOS would like the Planning Board to confirm that this PURD application is still alive and well and can be acted upon.

Kirk Stenersen said that he believes this is a pretty straight forward request. 
Phil Simeone asked where the septic systems were.  Jane Pitt said that unfortunately, after scouring Town Hall, we were unable to find the complete sets of plans that went with this application 25 years ago.  We do have copies of what was filed with Registry of Deeds.

Dan Aho said that Registry of Deeds should have a full set.  Kirk Stenersen said that full sets are not recorded, only certain sheets.  Kirk Stenersen said he assumes you could get septic plans from the state and he does have some plans in the planning office.

Chairman Phil Simeone asked if someone were to buy this land and develop it, would they need to submit new plans?  Kirk Stenersen said they would have to get septic approvals but this is an approved plan they are buying with this land, so they would not need to come back to the Planning Board.

Jane Pitt said that they are trying to take care of the two uncertainties that a potential buyer would have:

1.  Is my permit still good?

2. Is the title good?

Bruce Donati asked if this project would be phased.  Kirk Stenersen said that they would have to follow the decisions that exist.  
MOTION:  Bruce Donati moved to confirm that the two Planning Board Decisions recorded at Book 1297 page 628 and Book 1293, page 382 and the Final Plat for the Hampshire Court PURD recorded at Cheshire County Registry of Deeds Cabinet 11-160 are still a valid permit and a vested PURD project. Jonah Ketola seconded the motion.  Vote:  7-0-0
c. Announcements 

1.  Bruce Donati said that they were going to start the second phase of the Real Estate Inventory Subcommittee (REIS) but did not have a quorum at their last meeting.  It was rescheduled to tomorrow afternoon and has been cancelled again due to scheduling conflicts.  Activities surrounding the REIS I project are requiring Jane Pitt’s time and attention and so the REIS II activities will be held off until people’s schedules are less busy.  

2.  Farmer’s Market is going strong.  Bruce said there is quite a variety there with 12-15 vendors including a pottery vendor.  He suggested it as a good place to visit.  The Farmer’s Market is on Thursdays, 3PM to 6PM.  
d. Approval of Minutes

1. August 4, 2015

MOTION:  Jonah Ketola moved to approve the minutes as written.  Bruce Donati seconded the motion. Vote:  5-0-2 Holly Koski and Cheves Walling abstained.  

e. Old Business/Continued Public Hearings 

1. Continued from August 4, 2015, CONSIDERATION OF an application for Site Plan Review for a Residential Condominium submitted by SVE Associates on behalf of South of Monadnock Community, LLC and Craig & Megan Jensen.  The property is located at Tax Map 6, lots 5, 6 & 7 consisting of 129.8 acres on Thomas Road, in the Residential Agricultural District.  
Chairman Phil Simeone said that this hearing has been continued several times while the attorneys ironed out some details.  
Planning Director Kirk Stenersen said that in the planning board packets, members have the letter from Atty. Kinyon which was a response to Atty. Callahan’s letter.  Atty. Kinyon also addressed some other points.    There have been some changes to the condominium documents which have been submitted.  
Kirk Stenersen said that the issues that should be discussed this evening include

· Public and Life Safety issues

· Future plans for the Convertible land-PURD application
· Impact Fee assessment, does it apply?

· Tax assessment

Attorney Jim Callahan outlined the points in Gary Kinyon’s letter which included:
· Subdivision versus Site Plan Approval.  Site Plan approval is appropriate
· PURD Regulations would be for future development-convertible land

· Confirmation if the existing buildings are single family residential

· Casey Burrage letter-life safety issues

· Impact Fees

· Revisions to Site Plans to include names of all record owners of the three parcels of land, consistent with the Declaration

· Revisions to Declaration of Condominium

· Condominium Floor Plans

· Exemption from Registration with NH Attorney General

Atty. Callahan said that he would like to speak to the Impact Fee ordinance.  He said that the ordinance allows the Planning Board to assess an impact fee in connection with applications that would be deemed “New Development”.  Atty. Callahan said that the ordinance defines “New Development” as the creation of new dwelling units or in Section 3.b as “the conversion of a legally existing use, or additions thereto, which would result in a net increase in the number of units.”  
He said that this application does not provide for a net increase in the number of units, unless and until the convertible land were to be converted. 
Atty. Callahan said that he had asked for a waiver, but realized this afternoon, when reading the ordinance, that a waiver would not apply as it does not meet the waiver requirements. Chairman Phil Simeone said that he agrees with Atty. Callahan that the Waiver provisions would not apply to this application.  He said that the decision lies in the “change of use” of this property and how that determines whether or not an impact fee would be assessed.  Chairman Simeone asked Board members to weigh in on that.  Cheves Walling asked about the history of this property.  
Chairman Simeone said that once the school closed, they converted the dormitories or buildings to rental properties.  Later on, when these owners arrived, these buildings were being rented.
 Bruce Donati asked for the definition of dormitory and single family dwelling.  He said the reason he is asking this, is to whether or not this is a dwelling. 
Kirk Stenersen read the definition of dwelling units from the Zoning ordinance:

1. “Dwelling Unit: One (1) or more rooms, including cooking facilities and sanitary facilities in a structure, designed as a single unit for occupancy for living and sleeping purposes.”
Kirk Stenersen said that he sees two different sides to this. 

· On one side of coin, currently these are dwelling units.  The applicant is here before the Board to convert this to a condominium.  The change to dwelling units happened in the past.  

· The other side comes from the letter from Casey Burrage March of 2014 which states, in the third paragraph of first page, the building department acknowledged that the buildings have seen a change in use from dormitory to single and two family dwellings.  So, this conversion happened in 2014.  So the other side of the coin is that yes, a conversion from dormitories to dwelling units did happen.  But it happened with the former owner.  Should we have assessed an Impact Fee at that time?  Probably, but it was not done, and is it then fair to assess this owner for a former owner’s assessment?

Atty. Callahan read from the Impact Fee ordinance:

“The conversion of an existing use to another use if such change creates a net increase in the demand on public capital facilities that is the subject of impact fee assessments. New development shall not include the replacement of an existing manufactured home, or the reconstruction of a structure that has been destroyed by fire or natural disaster or replacement of an existing structure where there is no change in its size,”
Attorney Callahan said that when these were dormitories they housed 50 to 60 people.  As single family homes, these will be putting less of a demand on services and be a less intense use. This does not meet the requirements of New Development which is the standard here.

Dan Aho said if any new buildings are added, there should be an impact fee.  But there are no new buildings.  Phil Simeone said this is imposing less of an impact on the town at this point.

Vice Chairman Bruce Donati read the following memo from Susan Hoyland, dated 8/18/15 into record:

“Rick Donovan stopped in to discuss tonight's site plan review hearing.  Jane Pitt joined the conversation. 

Rick outlined some of his concerns:

First, he cannot issue a Certificate of Occupancy until such time as a change of use is approved.  His records show these buildings approved for use as dormitories, not for single and two family homes.

While it has been discussed that this change in use occurred with a former owner, the former owner did not follow through on the requirements and there was no formal process that took place at the time of the change of use.  Without a formal change of use, Rick's hands are tied from issuing CO's.

The Fire and Safety requirements differ for single family homes versus two family homes, so his depts. need to know which buildings are single family, and which units are two family and the uses for other structures so that they can be inspected and advised as to what will be needed from Fire and Safety for the issuance of certificates of occupancy.

Rick believes that Impact Fees are appropriate for this change of use from dormitory to single and two family dwellings.

I've also received additional information from Gary Kinyon which includes his original letter with additional back up documents as well as a revised Condominium Declarations.  I've made copies for all members for tonight's meeting and am attaching it electronically herein.”
Susan Hoyland

Planning Secretary 
Dan Aho said that he understands that Rick Donovan has concerns about life safety issues and needs to have these issues addressed as part of their compliance process, but he doesn’t see what it has to do with this process.
Kirk Stenersen said that this memo is Susan trying to interpret what Rick is saying, but in this memo, he is saying that they were never converted to one and two family dwellings yet we have a letter from Casey Burrage in 2014 that states that a change of use has taken place.  

Attorney Callahan said that, if this were in court, that letter would be inadmissible as it is hearsay.  He asked the Board to reference Section 3d of the Impact Fee ordinance and think intuitively, you can see that 60 people occupying this place more of a burden than six dwelling units.  I think we are confusing Life Safety Issues with this process and we need to separate the two.

Jonah Ketola said that these dwellings were there already and it is less of an impact as there were more people there before.  He said this is more or less a legal restructuring of this property so that they can individualize what they have there.  Jonah Ketola doesn’t think the Impact Fee applies to this.  He thinks the Life Safety end of this is a separate issue.  He suggested that the Board decide first on the Impact fee and then move into what they need to do to meet Life Safety issues.  
Interim Planning Director Kirk Stenersen provided plans and pointed out the six residential units on the property.  Atty. Callahan pointed out one unit that is actually two units that share a fire system but there is a provision in the condo declaration on shared systems that they have joint responsibility for the upkeep and maintenance on that.  There is also some language addressing failed systems in shared units.  
Kirk Stenersen pointed out that units BCDEFG are residential, while A is land and H is the greenhouse.  

MOTION:  Bruce Donati moved that units B through G shown on the plan of South of Monadnock Community, LLC and Craig & Megan Jensen, are not subject to Impact Fees.  Sam Bouchie seconded the motion.  Vote:  6-1-0 Holly Koski voted no.  
Life Safety Issue Discussion
Hannah Bissex said that there were two outstanding issues that she was aware of: the need for the Certificates of Occupancy which required a change of use determination; and issues with the duplex and shared systems.  She said the alarms are overdesigned for single family homes. Atty. Callahan said that this is the first he’s heard about the problem with the Certificates of Occupancy and asked what the Board needed to do.  Dan Aho asked if each unit would have a sprinkler system in it.  Hannah Bissex said that they do.  Cheves Walling asked if the Board needed to approve these units.  Kirk Stenersen said that once the Board approved the site plan, they are confirming the fact that these are single family units.  

Planning Director Kirk Stenersen reviewed the conditions as follows:

1)  All applicable governmental permits shall be obtained.

2) Prior, during and after recording of the decision, the applicant shall be made aware that any conditions placed on this site plan through other governmental or permitting agencies are hereby included in this approval.

3) The final form of the condominium documents shall be reviewed by Town Counsel at the applicant’s expense. In order for this condition to be meet Town Counsel shall be satisfied with the condominium documents.

4) In the event the Declarant seeks to develop the Convertible Land as shown on the Site Plans into 3 dwelling units or less, Declarant must apply for and obtain approval under the Town of Rindge PURD Regulations for any additional units on the Convertible Land.

5) The applicant shall address all public and life safety concerns of the Rindge Fire Department to the satisfaction of the Director of Public and Life Safety.  In order for this condition to be met, a Certificate of Occupancy shall be obtained for all residential units.
6) Subject to filing with the Planning Board (before Site Plan approval becomes effective), completed floor plans in accordance with RSA 356-B:20 to be recorded in the Cheshire County Registry of Deeds.

7) Subject to the filing with the Planning Board (before Site Plan approval becomes effective), either: a) an Exemption Certificate from the New Hampshire Attorney General confirming the Condominium is exempt from the registration under RSA 356-B; or b) Certificate of Registration of the Condominium with New Hampshire Attorney General under RSA 356-B.

MOTION:  Jonah Ketola moved to grant approval of the “South of Monadnock Community Condominium” minor site plan application as presented with the 7 aforementioned conditions.  Holly Koski seconded the motion. Vote:  7-0-0
g. Reports of Officers and Subcommittees
Planning Director Kirk Stenersen said that the Master Plan Subcommittee will meet at 5:00PM on September 10, 2015 at the Town Office.

h. Planning Office Report

Planning Director Kirk Stenersen said that the Kozlowski Technical Subdivision is progressing quite well and he anticipates these transactions to be completed on September 4, 2015
Planning Director Kirk Stenersen said that Peter Imse, attorney for Walmart, has been in contact with Gary Kinyon (at Walmart’s expense) to clarify the vesting statute for Walmart.  Because this has been in court for so long, Mr. Imse wants to know what date is being used for their final approval as the vesting statute has changed from 12 months to 24 months and he is looking for clarification of this timeline.  

Kirk Stenersen said that he will not be in the office on August 26, 2015 as he will be out of town.  
Adjourned at 8:30 pm
Respectfully submitted, 

Susan Hoyland
Planning Secretary
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