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PS, BD, SB, CE, DA, JP, JK, CW, HK, KS

PLANNING BOARD

RINDGE, NEW HAMPSHIRE 
November 17, 2015
DATE:  November 17, 2015
  TYPE: Public Meeting  
APPROVED:  December 15, 2015
TIME:  7:00   pm
CALL TO ORDER:    7:00 PM   
ROLL CALL MEMBERS:   Phil Simeone, Bruce Donati, Jonah Ketola, Jason Paolino, Charlie Eicher, Sam Bouchie
ROLL CALL ALTERNATES:  Cheves Walling, Holly Koski
ABSENT:  none
EX OFFICIO: Dan Aho
PLANNING DIRECTOR (Interim):   Kirk Stenersen
APPOINTMENT OF ALTERNATES:  none  
OTHERS PRESENT:  Al L’Eplattenier   
Pledge of Allegiance

Call to order and Roll Call by the Chairperson

Announcements 

Bruce Donati said that the Rindge Farmer’s Market would be open tomorrow (rather than Thursday) from 3PM to 6PM and also on Wednesday, December 16th instead of Thursday, December 17th.  
Sam Bouchie said that he would be out of town from November 27th to December 8 and December 18 to January 5.
Dan Aho said he would be out of town December 1st.  

 Approval of Minutes

1. November 3, 2015

MOTION:  Bruce Donati moved to accept the minutes of November 3, 2015 as written.   Jonah Ketola seconded the motion.  Vote: 7-0-0
Old Business/Continued Public Hearings 

 Review of possible Zoning Amendments to be brought for public hearing.

Road acceptance

Planning Director Kirk Stenersen presented the first article for consideration:

Article #2:

Are you in favor of the adoption of this Amendment as proposed by the Planning Board for the Town of Rindge Zoning Ordinance and generally described as follows:

To amend Article III, General Provisions, Section K.1 by adding the following sentence at the end of the existing paragraph:

“A majority of the membership of the Roadway Committee shall constitute a quorum.”

Kirk Stenersen said that Charlie Eicher had brought to his attention that a “quorum” had not been defined for this Advisory Committee.  Kirk Stenersen said that this is a seven member board, and therefore, in order to have a quorum, four of the seven members must be present.  Should the number of members of this committee change, the quorum would be a majority of the membership.  
MOTION:   Charlie Eicher moved to accept the final form of Article 2 amendment and move it to Public Hearing on December 15th.    Bruce Donati seconded the motion.  Vote:  7-0-0
Back Lots
Planning Director Kirk Stenersen provided the Board with copies of an amended Back Lot Zoning amendment which he took from New Ipswich. He said this could be used as a guide to start the discussion to allow back lots in Rindge. 
The Board discussed the following as they worked toward the final wording for this potential warrant article:

· The intent of the back lot is not for major subdivisions to come in and create front and back lots.


· The importance of keeping to the Vision statement of the Master Plan in making these changes.

· The importance of protecting land owner rights while protecting the rural character.
· Driveway easements and maintenance agreements as part of this process.

· Minimum sizes for front and back lots by district

The Board reviewed the wording of the proposed amendment to the zoning ordinance for back lots and agreed to the following:

“Are you in favor of the adoption of this Amendment as proposed by the Planning Board for the Town of Rindge Zoning Ordinance and generally described as follows:
To amend Article XX, Definitions, by adding a new definition for Back Lots as follows:
”Back Lot:  A lot of sufficient area that meets the requirements of this ordinance, but does not have the required road frontage of this ordinance. Such lot shall be paired with a lot which meets both the area and frontage requirements of this ordinance.”
To amend Article III, General Provisions, by adding a new letter “T” to read as follows:
“T. Back Lots are allowed in all Zoning Districts subject to the following requirements:
1. Each front lot, which is to be paired with only one specified back lot, must be of sufficient size to meet the requirements of this ordinance and must have sufficient frontage to meet the requirements of this ordinance.

2. Each back lot must abut the front lot for which it is paired.

3. Back lots are only allowed for Minor Subdivisions.

4. Each back lot must have at least 50 contiguous feet of frontage on a public right of way maintained by the town or state, or in a subdivision approved by the Planning Board.

5. The back lot minimum acreage shall be two times the minimum lot size in the district.

6. If entry to the back lot along the access area outlined above is impossible or undesirable due to topography, wetlands or other conditions, a perpetual easement for a driveway by some other route from the back lot to an approved roadway may be allowed. Such easements shall include the conditions for maintaining said driveway.”
MOTION: Bruce Donati moved to accept the final form of Article #3 as proposed and move it to public hearing on December 15, 2015.  Jonah Ketola seconded the motion.  Vote:  7-0-0
Accessory Dwelling Unit
Planning Director Kirk Stenersen said that all of our ordinances in town start with language which refers to the NH RSA that gives the Planning Board the authority to create the ordinance.  He said that for some reason, this did not happen in the Accessory Dwelling Unit ordinance.  For that reason, he is proposing Article 4 to correct that.  

Are you in favor of the adoption of this Amendment as proposed by the Planning Board for the Town of Rindge Accessory Dwelling Unit Ordinance and generally described as follows:
To amend the Accessory Dwelling Unit Ordinance by adding an Authority section as follows:
”Authority:  Pursuant to the authority granted under RSA 674:16 and RSA 674:21 the Town of Rindge hereby adopts the following Accessory Dwelling Unit Ordinance.”
This amendment is intended to clarify by what authority the Ordinance was adopted in March of 2006.
After a short discussion, the Board agreed to this amendment.  
MOTION:  Jonah Ketola moved to accept the final form of Article #4 as proposed and move it to public hearing on December 15, 2015.  Bruce Donati seconded the motion.  Vote:  7-0-0
Appeals

Planning Director Kirk Stenersen said he went through state statutes, which can be very confusing, and he said he believes what it boils down to is that Innovative Land Use ordinances have to appeal directly to Superior Court as well as anything that has a Conditional Use Permit.  He said he met with Jane Pitt today and she said to table this as she would prefer to get some advice.  He said he would prefer that the Board table this discussion pending legal advice.  

The Board agreed by straw vote to table this discussion.

Preamble to Zoning Ordinance

Planning Director Kirk Stenersen said our existing Zoning Ordinance states the following:
ZONING ORDINANCE
TOWN OF RINDGE, NEW HAMPSHIRE

ARTICLE 1

Preamble

Pursuant to the authority conferred by Chapter 672 through 677 inclusive, New Hampshire Revised Statutes Annotated, as amended and for the purpose of promoting the health, safety, and welfare of the inhabitants, and preserving the values and charm now attached to the Town, the following ordinance is hereby adopted by the Town of Rindge, New Hampshire, in town meeting convened.

The following Ordinances, also adopted by the Town of Rindge, New Hampshire, and subsequently amended, are hereby incorporated as a part of the Rindge Zoning Ordinance:

1. Zoning Ordinance

2. Sign Ordinance
3. Wetland Conservation District Ordinance
4. Phased Development Ordinance
5. Planned Unit Residential Development Regulation
6. Regulations Governing Earth Excavation
7. Aquifer Protection Ordinance
8. Underground Storage Tank Bylaws
9. Floodplain Development Ordinance
10. Sexually Oriented Business Ordinance
11. Wireless Telecommunication Facility Ordinance
12. Impact Fee Ordinance 
13. Accessory Dwelling Unit Ordinance 
14. Growth Management Ordinance-Expired 3/9/2010
15. Small Wind Energy System Ordinance
Kirk Stenersen said that he is proposing an article to amend this to be current.  He said Growth Management Ordinance expired in 2010, and Regulations are not ordinances and should be removed.  

He suggested the following article:

Are you in favor of the adoption of this Amendment as proposed by the Planning Board for the Town of Rindge Zoning Ordinance and generally described as follows:

To amend Article I, Preamble, of the Town of Rindge Zoning Ordinance to eliminate “5. Planned Unit Residential Development Regulation” and “6. Regulations Governing Earth Excavation” from the list of Ordinances incorporated in the Town of Rindge Zoning Ordinance.

This amendment is intended to remove the two regulations from the list of ordinances as they are not ordinances.
MOTION:  Charlie Eicher moved to accept the final form this amendment as proposed and move it to public hearing on December 15, 2015.  Bruce Donati seconded the motion.  Vote:  7-0-0
Bruce Donati suggested renumbering the articles that are being moved forward this evening, so that housekeeping articles appear before new articles.  Planning Director Kirk Stenersen said he could renumber these and present it at public hearing.  The Board was in agreement with this change.  

Impact Fees

Planning Director Kirk Stenersen said that Jane Pitt has been researching the impact fee and its relationship to the potential pipeline.  She had sent an email to Susan Hoyland and Kirk Stenersen which Susan forwarded to the Board.  
Proposed Amendment to the Impact Fee Ordinance:

Amend Section B3(c): After “a new non-residential development” add “including construction of oil and gas pipelines and related facilities including, but not limited to, compressor stations and metering facilities.”

Planning Director Kirk Stenersen said that he met with Jane Pitt and she would like the Planning Board to not take any action on this or bring it to public hearing until she has discussed it with the Board of Selectmen (BOS).  Planning Director Kirk Stenersen said that there are potential issues that need to be considered and discussed.

Vice Chairman Bruce Donati said that he has reviewed RSA 674:21 and would prefer to discuss this at a later time.  However, at this time, he is in favor, as was tried in 2014, of setting Residential Impact fees to ZERO and retaining commercial fees for a few more years until things have settled.  

Pipeline/Impact Fee Discussion

Jason Paolino said that we need to figure out what our strategy is.  Let’s assume the pipeline does come to town.  Are we relying on our permissive zoning where pipelines are not allowed?  Kinder Morgan can use the federal mandate to supersede any local ordinances to that effect, and then we have no grounds for potential restitution after the fact, to damage to infrastructure, roadways, etc.  Or, we could try right now to figure out some of the ways to set the ground for local ordinances that we could use to get some sort of compensation.  As a Planning Board, we need to think about that.  Shall we hang our hat on permissive zoning or perhaps think more strategically? 
Jonah Ketola said if someone is going through town with something that is not a public utility that we are not being allowed to tap into, then he is in favor of being compensated.  He said, “They will beat the heck out of our roads that we just got through paving.  Do we put Bond language in here?  How do we do this?  Our roads are much better than a lot of surrounding towns and I want to keep it that way.  How do we word this to not hurt future development but still be compensated for damage that will be done?”
Jason Paolino said we are concerned about spot zoning which could open us up to a lawsuit.  This Heavy construction/ General conditions guideline is totally different than typical residential or light commercial construction.  We need a description of what heavy construction is.  This could disrupt multiple road crossings, emergency response.  It gets to the point that we, as a Planning Board, need to come up with something.  Jason said that what Temple has drafted is very heavy handed and he doesn’t see it standing up in court.  He said we need to have something in writing that is very broad and can eliminate spot zoning concerns, but is commensurate with the risk the town will be taking on.  

Chairman Phil Simeone asked how this would be done.  Jason Paolino said, as a junior member, he’s not sure of that process.  Jason Paolino said when these large jobs go forward, they are willing to make good faith gestures. 
Kirk Stenersen asked Dan Aho if the Board of Selectmen are working on anything.  Dan Aho said they are working on certain regulations and that Jane Pitt is working out the details.    

Planning Director Kirk Stenersen said while he is not trying to push this off, he believes that the Hours of Operation and Bonding would have to come from the BOS rather than from the Planning Department.  Kirk Stenersen said that Jane Pitt has seen representatives from Kinder Morgan in the last few weeks.  

Jason Paolino said that Jan Griska had some concerns about blasting.  Jason Paolino said that if blasting is not done correctly, it does have the potential to affect wells and disrupt private property and values of private property.  He said we need to have a face out there.  Jason said he’s not sure if that should come from the BOS but this project has a lot of risk.  There is potential that they could be blasting a couple of feet from someone’s property.  
Planning Director Kirk Stenersen said he wondered if there is a way to do something with Blasting, and if it is not on your own property that you are blasting on, could the rules be linked to that?  If Walmart needs to blast, or Lowe’s comes in and needs to blast, they are on their own property.  If you are not on your own property, there is a theory that you won’t care.  It’s someone else’s land. 

Holly Koski said that the town voted against this pipeline, so the Planning Board has to follow the town’s lead and work against this pipeline.  Will we get sued if we have a rule?  Planning Director Kirk Stenersen said we could.  Dan Aho said we won’t get sued, but we may find ourselves in court and that could be very costly.  No one is suing anyone. They are just taking it to the court and that costs a lot in attorney fees.  
Cheves Walling said it seems hard to tie this to the Impact Fee Ordinance.  You could perhaps put this under the New Development criteria.  That would be a lot of work and we may not have time to do all that.   Chairman Phil Simeone said we are quite limited in time restraints to try to begin work now on a Blasting Ordinance. 
Planning Director Kirk Stenersen said that we have to think of the risk versus reward to decide what to put into an ordinance.  If our objective is to hinder and stop this, what is the risk versus the reward?  We’ll have to fight this and it will cost us in legal fees.  We are in a public meeting stating that it is our objective to hinder or stop this.  
Dan Aho asked what department would handle the posting of a bond to protect the roads, bridges, etc. 
Jonah Ketola and Al L’Eplattenier (from the audience) asked who would be inspecting this work to be sure that it is done correctly.  Jonah Ketola said that the Town of Rindge does not have a Utility Department so would this fall to the Highway Department?  Sam Bouchie said the State has inspectors.  Jason Paolino said that there will be Q&A inspectors (Quality and Assurance) and they will file reports, but they rely on the actual contractors or subs to provide their own Q&A.  Jason Paolino said that FERC (Federal Energy Regulatory Commission) does not send inspectors to each site.  Holly Koski said that in Winchester, the DPW (Department of Public Works) is in charge of that.  Planning Director Kirk Stenersen said that, unless the Planning Board adjusts their budgets, they have no one who could inspect this project.  
Al L’Eplattenier asked why we cannot make the Impact Fee cover the cost of engineering that the town will need as a result of this project.
Planning Director Kirk Stenersen said there is talk of a compressor station on Old New Ipswich Road.  This is not an allowed use.  It would have to go before ZBA.  (Zoning Board of Adjustment)  They are then supposed to go through Site Plan Review after obtaining the variance for use.  When it is all said and done, Kirk Stenersen said that he doesn’t expect to see Kinder Morgan submitting an application for a Variance or Site Plan review.  Chairman Simeone asked why not?  Anyone else who wants to build in town has to go through this.  Are they exempt from that?    Jason Paolino said that he thinks Kinder Morgan will do a good faith gesture from a PR (public relations) standpoint and that’s when we can negotiate.  Chairman Simeone said that’s when we can ask for a third party inspector and a bond.
Jason Paolino said the folks in town are looking to the Planning Board for technical guidance and quality assurance.  The Board of Selectmen are carrying the torch.  There is a Pipeline Taskforce that is set up.  In general, folks are looking at the Planning Board as the board that handles the development and regulation.  That is why we accepted the challenge to try to do something and get thoughts out and have discussions.  We are as concerned as they are and we are trying to determine what is best for the town.
Jonah Ketola said, rather than being premature and coming up with things to stop them, it is easier for us to be able to take what is presented and negotiate in the best interest of the town.  What’s the point in coming up with language that will just end up in court. 

Cheves Walling said that we don’t have to be specific about what we are doing, but we could include some heavy industry language in the Impact Fee Ordinance Definitions.  At least there would be something on the books to address.  Jason Paolino said he thinks it would be better to have something on the books to be able to point to.  Bruce Donati said perhaps we could work on the definitions under New Development. Jason Paolino said he would like to see this language addressing the risk that the town is taking.  Bruce Donati said that something should be put in to protect bridges as well as roads.  

Charlie Eicher said we have now come full circle.  We started this discussion talking about tabling the discussion of impact fees and now we’re talking about adding some language to impact fees.  I’d like someone to put this to a vote and I’ll vote on it,

Planning Director Kirk Stenersen said the concern is that a pipeline is not allowed.  But now you want to put language into an impact fee so that they can pay a fee for something that is not allowed.  So now, are you saying it is allowed?

Charlie Eicher said the purpose of the Impact Fee is to mitigate damage.  The Impact Fee is not to try to stop something.  Chairman Simeone asked if there is some language that the Board can put in there that is more generic; that doesn’t specify pipeline or compressor station; but does include pipelines and compressor stations.    
Jason Paolino said you need to tie this to the risk exposure the town is taking.  If you have a pipeline running through town and Rick Donovan says he doesn’t have an Emergency Plan to deal with that, he has to develop one. If he doesn’t have the equipment, he needs to buy it.   If he doesn’t have the staffing, he has to hire more.   Then you have something tangible to work with and to negotiate with.  And I think it meets the spirit of the Impact Fee.  Chairman Phil Simeone said that Fire and Safety will definitely have impact from a pipeline in town.  Jason Paolino said this needs to be totally decoupled from the taxes.
Chairman Phil Simeone reviewed the items that impact fees can be used for:
2. “Impact fee means a fee or assessment imposed upon  development, including subdivision, building construction or other land-use change, in order to help meet the needs occasioned by the development for the construction or improvement of capital facilities owned or operated by the municipality, including and limited to water treatment and distribution facilities; public road systems and rights-of-way; municipal office facilities; public school facilities; the municipality’s proportional share of capital facilities of a cooperative or regional school district of which the municipality is a member; public safety facilities; solid waste collection, transfer, recycling, processing and disposal facilities; public libraries; and public recreation facilities, not including public open space.”
Charlie Eicher said that this could be used toward a new public safety building.  Planning Director Kirk Stenersen said that the Board is missing the first sentence that Phil read
“…in order to help meet the needs occasioned by the development…”

Kirk Stenersen said this is not a development.  Jason Paolino said that you absolutely will have an impact that the town will need to shoulder.  He said that is very clear.   Jason Paolino said you have to tie it to risk.  He said he is proposing coming up with a dollar amount commensurate to the level of risk that the town will have to pay for, and then decide what that amount is, on a case by case basis.  This is a very unique situation.  Jason Paolino said that the Planning Board needs to talk with Public Safety and put together a black and white plan showing what we as a Town will need to spend as a result of this pipeline.  Jason said if we can build the case and then make the case, you can build a cohesive argument showing the additional costs that the town will have to bear as a result of what Kinder Morgan is proposing to build in the middle of our town.  Dan Aho said Jason’s plan was a good idea.  

Planning Director Kirk Stenersen said he understands what Jason Paolino wants to do, but said that the RSA does not read that way for the Impact Fee.  He said it is not something you can do.  Kirk Stenersen said that a whole study has to be done to provide the basis for impact fee amounts and that the Planning Board paid several thousand dollars for the first fee study.  The Board cannot just choose a dollar amount.  
Dan Aho said then we should not call it an impact fee.  Jason Paolino said, if this cannot be done through impact fees, then you go through zoning.  He said “heavy industrial zoning” is not allowed in town, in accordance with our permissive zoning laws.  If industrial zoning is approved in town, then here is a list of what you need to do, to do this work.  We need to put teeth in this and have something to negotiate with.

Bruce Donati asked if the Vision Statement could not be used as an argument as well.  He read from the Impact Fee Ordinance as follows:
“Impact fee means a fee or assessment imposed upon development, including subdivision, building construction or other land-use change,”
Vice Chairman Bruce Donati said if you are putting a pipeline in, that is a “land use change”.

Dan Aho said he would rather go to court with an existing ordinance than creating a new one.  Jonah Ketola asked if the Board of Selectmen could decide on the fees based on what roads the pipeline construction will be using and set costs accordingly.  Dan Aho said he doesn’t think this should come from the BOS, but perhaps from the Building Department.  Planning Director Kirk Stenersen said that the Planning Dept. assesses the fees and the building department just collects them.

Pipeline Discussion

Chairman Simeone asked Jason Paolino if he had met with Jan Griska and Jane Pitt following our last meeting.  Jason said he had, and they had decided that there was no way we could come up with something by the November 20th FERC filing deadline.  Jason said they spoke about Hours of Construction Ordinances, Temporary workforce housing ordinances, (who governs septic, water, utilities, etc.)  
Jason Paolino asked the question, if someone were to purchase a large tract of land, could it be used for temporary workforce housing?  Planning Director Kirk Stenersen read from our zoning ordinance:

A. Camping permits:  Property Owners

Campers, travel trailers and motor homes may be stored unoccupied in any district in the Town of Rindge for any period of time.

The Board of Selectmen may issue a permit for any residential property owner to accommodate him/herself or nonpaying guests on their property to reside in campers, travel trailers or motor homes for a period not exceeding 60 days in any one year (Tents do not require permits).  In granting the permit, the Board of Selectmen shall take into consideration legitimate concerns raised by abutters.  The units shall demonstrate that proper sanitary facilities are available, as determined by the Health Officer and all applicable life safety codes are met.  No unit may be used for permanent dwelling at any time.

Planning Director Kirk Stenersen said mobile homes are only allowed in Mobile Home Parks.  

Jason Paolino said that he also talked about Blasting Ordinances and Q&A with Jan Griska and Jane Pitt.  Jason Paolino said Q&A is important, and as we all know, what is on a plan isn’t necessarily what’s put in the ground unless it is inspected.  

Chairman Simeone said that the Board is under a time restraint and some of these things are too complicated to write if we wanted to add to our ordinances.  Planning Director Kirk Stenersen asked if the BOS could adopt ordinances at this time.  Dan Aho said they could.  Kirk Stenersen said most of the items that Jason has mentioned including bonds would fall to the BOS.
Jason Paolino said that, as a Planning Board, perhaps we could recommend the following four items to the BOS to discuss:

1. Blasting Ordinance

2. Hours or Construction / Operation

3. Road Bonding – Road Crossings, Bridge, Public Infrastructure

4. Oversite and Quality Assurance 

Planning Director Kirk Stenersen said that we have Temporary Workforce Housing covered at this time.  
Impact Fee Ordinance Discussion

Chairman Simeone asked if the Board would keep the Impact Fee Ordinance as it is for right now. 
· Planning Director Kirk Stenersen said that Town Administrator Jane Pitt had suggested not doing anything for another year. 
· Chairman Simeone asked the Board if they have any issues with leaving it alone.
· Jonah Ketola suggested changing the residential fee to zero and leaving the rest the same.

· Sam Bouchie was in favor of a small business exemption from Impact Fees.  
· Bruce Donati suggested the following be put on the ballot:

· Amending the Impact Fee Ordinance Assessment Schedule to amend all residential fees to Zero.  ($00.00) for any building permits issued after January 1, 2016.  
The Board discussed the following:

· The need to be consistent and fair across the board for residential and commercial and the need to be able to sell the final products to the voters.
· The need to better define “New Development” so that assessing is consistent and clear.
· Revisiting the ADU impact fee and reason for it.
· A majority liked Bruce Donati’s warrant article suggestion, but not at this time. 
The Chairman took a straw vote of the Board and it was decided to table this discussion until next year.  
Budget

Chairman Phil Simeone said he attended the joint meeting of the BOS and BAC (Budget Advisory Committee) the other night.  He said that our budget was cut by $300, taking $500 from the Contracted Services line and adding $200 into postage.  Chairman Phil Simeone said that these cuts were made in spite of the fact that the Planning Department has consistently lowered its budget over the last several years.  Dan Aho said that it was not just the Planning Department whose budget was cut.  
Adjourned at   8:25 PM
Respectfully submitted, 

Susan Hoyland
Planning Secretary
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