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PLANNING BOARD

RINDGE, NEW HAMPSHIRE 
May 2, 2006

DATE:  May 2, 2006

TYPE: Public Hearing


Date Approved May 16, 2006
TIME:
7:00PM-10:00 PM. Kim McCummings -Chairperson
CALL TO ORDER, at 7:00 PM 
ROLL CALL: Dick Isakson, Deb Sawyer, Kim McCummings, Art Fiorelli, Doug Gutteridge, Jed Brummer, James Hoard, Robyn Payson, David Tower, John Vorfeld, Jo Anne Carr  

ALTERNATES IN WAITING: Keith Halloran and Dr. Jerry Parker  
Announcements
· The Town of Rindge is noted as a party in a lawsuit relating to the C.K, & C Properties Academy Roofing project on Hunt Hill Rd., which was approved March 6, 2006.  Court date is June 6, 2006.  No action by the Board is required.  
· Mailings for the first Master Plan meeting on May 9, 2006 at the Meeting House.  The topic for the first workshop will be “The Vision Statement”.
· Per the request of the Board, Jo Anne contacted South West Planning and scheduled a presentation on Building Social Capital which will be given by Meredith Cooper of SWRP on May 30, 2006.  Following the presentation will be a Planning Board training session with topics to be chosen by the Board.
· Jo Anne distributed a calendar showing the meeting and workshop schedule for the next few months.

Review of meeting minutes

April 18, 2006 James Hoard made a motion to approve the minutes, Dave Tower 2nd motion passed unanimously.
INFORMAL MEETING
Minor Subdivision
Map 11 Lot 5-1 Fitzgerald Rd.

Robert Pilley
This is for a 3 lot subdivision on 70 acres of land.  Each lot will have a minimum of 250 ft of frontage.  One lot will be 15.2 acres with the existing house, barn, shed and hayfields located on it, another lot will have 23 acres and the third lot will have 33 acres.  Dave Tower asked Jo Anne if she had reviewed this plan.  Jo Anne said she had very informally.  Dick Isakson asked how this would impact Fitzgerald Road, which as of Town Meeting March 2006 is designated a scenic road.  Jo Anne said that scenic road status relates to tree cutting, maintenance of stone walls and keeping the feel of the road.  Mr. Pilley said that he was in support of the scenic road status of Fitzgerald road and the way this Subdivision was laid out would make it more difficult for someone to develop the parcels further.  Keith Halloran asked if, based on frontage, it was possible to subdivide the 33 acre parcel further.  Mr. Pilley said he doubted it.  Jo Anne said that technically it was possible to subdivide further.  Jo Anne suggested that she create through the GIS system a map that would give a general idea of the amount of wetland on this lot to give an idea of the amount of possible future development.  Mr. Pilley is asking for a waiver for soil types and elevation contour lines noted on the plan.  Dave Tower said that as this is a very small development this should not be a problem.  
NEW BUSINESS
Minor Subdivision

Map 11 Lot 1 Woodbound Rd.

Kohlmorgan Hospitality Inc.

Richard Drew of True Engineering presented the Minor Subdivison of 2, 2 acre lots from a 90 acre parcel on Woodbound Road.  The lots meet all dimensional requirements and state Subdivison approval has been obtained.  Dave Tower asked Jo Anne if she had reviewed this plan.  Jo Anne stated that she had and that the plan meets Zoning.  She said that the applicant has requested a waiver from the subdivision requirement in Appendix Section 2 A 1 and 2; of an entire perimeter survey, grading and utilities and storm drainage.  Jed Brummer made a motion to grant the waiver, James Hoard 2nd.  The motion passed unanimously.    Jo Anne said that the Driveway Regulations addressed drainage specifically.  Dave Tower made a motion to accept the plan, James Hoard 2nd the plan was accepted unanimously.  Abutter Bob Camire expressed concern about house placement drainage from the driveways might impact his property.  After further discussion about erosion, drainage and water run off, it was decided that erosion control measures would be noted on the plan as a condition of approval and one of the driveways would be moved.  John Vorfeld made a motion to continue this hearing until the meeting of 5/16/06 to allow for plan revisions.  Art Fiorelli 2nd.  Motion passed unanimously
CONTINUED PUBLIC MEETING
Major Subdivision

Planned Unit Residential Development

Map 5 Lot 10 Taggart Meadows Phase III 

Robert VanDyke

Dave Tower recused himself-Robyn Payson appointed alternate in his place.
Jo Anne read the letter from Town Counsel Beth Fernald clarifying the legal reasons why the Board should not accept this application for Subdivision at this time.  
Roberta Oeser spoke from the audience stating that Town Counsel was asked to this meeting without a motion and without consensus of the Board.  She contended with no vote there was no consensus.
Art Fiorelli stated that as the applicant was very well represented by counsel and that the Town should also be represented and that he believed it was the consensus of the board that Town Counsel be present at this meeting.  
Kim McCummings said that it was her understanding that the consensus of the board that Town Counsel be present at this meeting to represent the town’s interest.  

Dick Isakson said that the Rules of Procedure do not require a specific vote to ask Town Counsel to attend a meeting.
Art Fiorelli asked Chair Kim Mc Cummings what the purpose of the meeting was.

Kim McCummings said that this was a continuation at the applicant’s request of the April 4, 2006 meeting to consider the acceptance of this application.

Art Fiorelli said Town Counsel’s letter made it clear how the Board should act and he was prepared with a motion as soon as the Chair was ready.
James Hoard said that the purpose of this meeting was in the Subdivision Regulations, letter F #2 At the next regular meeting, the board will consider formal acceptance of the application upon timely receipt.
Art Fiorelli asked if a completed application was received, at the previous meeting.  He said that by the applicant’s admission the application was not complete.  He asked Jo Anne if that was not the case.
Jo Anne said that the over arching concern was the access.

Dick Isakson said that the legal issue should be addressed before discussing the specifics of the plan it self.  
Attorney John Rattigan stated that his understanding from the last meeting was they were to try and get the technical issues raised by the regulations on the plan “out of the way” then discuss the non technical legal issues, which are access and whether or not Mr. VanDyke has a right to get in to the property.  He said it would make sense to hear from the Planner about any outstanding technical issues then address the issues raised by Atty. Fernald, which they are fully prepared to address.  
Art Fiorelli asked if the legal issues could be addressed first.  His personal feeling is that until the legal issue is resolved, the Board would be wasting its time to listen to a description of the plan.
Kim McCummings asked for a consensus from the Board which was to listen to the legal issues first.  Atty. Rattigan distributed a large package of documents described as the Taggart Meadows chronology.  Neither the Board nor the Planner had any opportunity to review this package prior to the hearing.  Atty. Rattigan said that the Phase III plan was based on previous regulations and decisions made on Taggart Meadows Phases I and II, and this packet of materials was intended to refresh the Board’s memory about previous decisions.  Atty. Rattigan began with showing the original 1987 PURD plan, and gave a complete history of Taggart Meadows Development and stated his reasons why Mr. VanDyke’s application should be accepted.  
Atty. Jim Callahan said that when the PURD was approved in 1987 the Real Estate market became stagnant and this project stalled.  When the market improved in the late 90’s Mr. VanDyke wanted to revive the project and establish the Homeowners Association.  Atty. Callahan said certified mailings notifying all of the members of the Homeowners Association were informed of a meeting held at the Cyprus Grove restaurant in February of 2005.  Officers were elected at that meeting.  Bob VanDyke was elected secretary and he maintains the records at his office.  There was a discussion of a right of way at that meeting.  The members of the Homeowners Association who were present at that meeting unanimously consented to a Right of Way through the Common Land to Phase III.  One of the significant issues that came up was the addition of 100 acres common land.  Atty. Callahan reiterated that every homeowner received a certified letter, and a receipt was received back.  The homeowners knew what the agenda was going to be and with a 90% voter turn out the authority was given to the officers to grant the easement unanimously.
Bob VanDyke spoke and described the vision he had for Taggart Meadows over the years and explained why; in his opinion the legal access currently available to the parcel in question was not viable.  He said that “you would have to cross approximately ½ acre of wetlands from Abel Rd to access the property.  Abel Stream runs the length of the property so access from that point would require crossing a stream and significant wetlands.”  He went on to say using the proposed access is the best planning and will allow for 100 acres of additional common land which combined with the existing common land making the common land of interest to Monadnock Conservancy.  Mr. VanDyke is also proposing building a community center for the entire subdivision.  
Town Counsel Beth Fernald thanked the attorneys and Mr. VanDyke for the background on Taggart Meadow, but stated the question before the board is not, should Phase III ever be developed or is it nice to have conservation land there.  
The only question is should or can the Board accept this Subdivision Application for review and possible approval and nothing she heard convinced her that there was anything different or incorrect in the letter she sent to the Board advising against acceptance.  
John Vorfeld asked about the members of the Homeowners Association voting to allow an easement.  Atty. Fernald said that in the bylaws, every homeowner has a beneficial interest in the common area.  Which means every member is an equal owner in the common area, which gives them more control over what happens to that common area.  Rather than the Homeowners Association controlling that common area for all purposes individual homeowners must all approve of any significant change or something that is at odds with the bylaws.  
Keith Halloran asked if Atty. Fernald was saying that it was necessary to have a unanimous homeowners vote?  And that no single homeowner’s interest can be outvoted?  Atty. Fernald replied by saying yes.  
Mr. VanDyke pointed out that the 100 ft buffer on Phase I the buffer was used for utilites, leach fields and other utilities.  The plan said that buffer was used for a transition between uses.  In his opinion, if the uses are the same on separate lots, the buffer disappears between them allowing passage between lots.
Atty. Fernald did not agree.
Jo Anne stated in the interest of clarity, the regulations in 1987 specifically state that the “vegetation shall be maintained in its natural state unless otherwise directed by the Board”.  When this plan was approved, the Board exercised its prerogative at that time to allow these uses as conditions of approval.  However, that does not mean that the requirement in the regulation for “maintaining the buffer in its natural state unless otherwise directed by the Board” goes away.  Anything further than those septic systems and drainage as shown on the plan needs to be maintained in its natural state.  
Roberta Oeser asked from the audience if there were any circumstances under which the Board could accept this application.
Atty Fernald said that the Board had no authority to accept this application.  

Art Fiorelli said that this disagreement was beyond the ability of the Planning Board to solve.  This needs to be resolved in Superior Court.  

Art Fiorelli made the following motion:
I move that the Planning Board decline to accept for review the subdivision application for Taggart Meadow Phase III submitted by Robert Van Dyke.  The application proposes that a so-called “Phase III” area be created in the Taggart Meadow PURD with an access road to the so-called Phase III area built through common land and the landscape buffer of the existing PURD.  Clearing trees and other vegetation and constructing a road through the common area and the landscape buffer of the Taggart Meadow PURD violates the subdivision approval for this PURD, because the approval prohibited construction or clearing in the buffer areas.  (Resolution for Approval, November 4, 1987, Paragraph 9).  The plan also violates the Rindge Planned Unit Residential Development Ordinance, because the Ordinance requires that vegetation in buffer areas be maintained in its natural state (PURD Ordinance, Sec. 6.G); and that there be no roads in Common Areas (PURD Ordinance, Sec. 4.A).  The proposed road also violates New Hampshire RSA 674:21-a and 477:45, which create a conservation restriction over the open space in Taggart Meadow PURD and allow the Town to require that the open space be maintained in its natural, scenic, or open condition.  Since the proposed access is illegal, the subdivision plan cannot be approved and it should not be accepted for review.

Robyn Payson 2nd
Dr. Parker said that the only fair way for this to be resolved was to be through a court of law.
Dick Isakson asked Atty. Fernald if the Phase I plan could be amended.

Atty. Fernald said that it was possible within the context of the Phase I approval.
Dick Isakson asked if there was any legal action on that property right now.

Atty. Fernald said that there was, on Phase I and Phase III.

Dick Isakson then asked how the Planning Board could act with this still in court?

Atty. Fernald said that the Board could possibly accept for review it if they thought cutting roadways was a legal thing to do.  
The motion carried with one “No” vote by James Hoard.

The application will not be accepted at this time.
Atty. Rattigan asked for direction on how his client might develop his property.
Art Fiorelli said that they needed to see this through the court.  The judge may decide in Mr. Van Dyke’s favor and the plan could be accepted.

Doug Gutteridge said that after hearing both sides of the case, the Planning Board approved a Right of Way across Common Area and Buffer Zone with Phase I into Phase II.  Now for Phase III they want to do the same thing.  He didn’t see the difference.
Atty. Fernald said that Atty. Rattigan asked a fair question but this was neither the time nor the place to discuss it.

Atty. Rattigan said it was the time and place because the Planning Board has a Constitutional duty to assist applicants in the development of their land.  He asked if he could come back with a plan amendment, because people with abutter notice understand that there is a proposal out there that they are in favor of.  
Jim Qualey of 18 Meadowview Rd. is not an abutter to the Phase III parcel but is an abutter to the PURD known as Phase I.  He stated he never was notified of any proposed change in the PURD approval in 1987, which pre-dates the purchase of his property at the east end of Meadowview Rd.  He will be impacted by significantly more traffic.  He said he doubted all of the abutters were notified and he certainly wasn’t.
Roberta Oeser stated that if the property owners had a “beneficial” interest, wouldn’t it benefit them better to have a road to go to a community center?
Atty. Fernald said “beneficial” as a legal term means that all abutters are part owners of the property.  
John Vorfeld said the motion was carried on this subject.  The Board should get Counsel to explore what avenues can be recommended for them to proceed.  
Jo Anne said as she suggested to the applicant previously, there are two issues that need to be addressed.  There are potential violations of State Statute and Town Ordinance.  Relief may be granted by the ZBA on the Town Ordinance piece, but the State issues cannot be solved through the town.  To take this plan and move it forward, those are the steps that would need to be taken.
WORK MEETING
Planning Board Rules of Procedure

Previous changes to the Rules of Procedure
Jed Brummer made a motion to approve the updates to the Rules of Procedure Art Fiorelli 2nd
The updated Rules of Procedure were adopted unanimously

Growth Management Ordinance

Reconsideration of Active and Substantial Development
Re-Memo Beth Fernald 3/22/06
Jo Anne distributed a memo with the policy adopted by the Board since the adoption of the Growth Management Ordinance to determine vesting on pre existing subdivisions.  There is concern that there are a substantial number of lots under this policy statement adopted in October of 2004, that are considered vested which is not consistent with RSA.  Dave Tower said this statement was adopted because there was a lot of confusion about how to apply the vesting statute.  Town Counsel has since informed the Board that this exemption is not legal because the Board has no authority to make exception to an Ordinance.  Dave Tower suggested that Jo Anne and Atty. Fernald develop a checklist with each building permit to record the vesting information as it is processed.  
James Hoard made a motion to adjourn Art Fiorelli 2nd 
Meeting Adjourned 10:00 pm

NEXT MEETING 

May 16, 2006

Respectfully submitted, 

Robyn Payson
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