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[bookmark: _GoBack]MEETING MINUTES:  January 28, 2014  Approved February 25, 2014   

Regular members:	David Drouin (Chair), Marcia Breckenridge (Vice Chair), Janet Goodrich, Phil Stenersen, Bill Thomas
Alternates: 	Joe Hill, Forbes Farmer, Rick Sirvint 
Absent:	none
Recusals:	none
ZBA Clerk	Susan Hoyland
Others Present……….Atty. Matt Snyder of Sulloway and Hollis, PLLC, Reuben Goddard, Dave Duvernay

The meeting convened at 7:00pm with the Pledge of Allegiance.    

The clerk announced where the notice of the Public Hearing was posted.  Town office, police station, fire station, library, transfer station, town website

Forbes Farmer read the case before the board.

Case #1060:  WAL-MART  Real Estate Business Trust, c/o Bohler Engineering, 352 Turnpike Road, Southborough, MA 01772, for property located at 750 NH Rt. 202,Rindge, NH,  Tax Map 6, Lot 98:  Application for a Variance from Article VI, Section c(5) (a) and Article III, section F.6. of the Sign Ordinance to permit an increase in the size of the main building sign and to continue to internally illuminate that sign, and to permit two additional wall signs of over 16 square feet, one of which is required by the new Federal Affordable Care Act.  

Rick Sirvint summarized the relative ordinances as follows:

· Article VI Section C5 for size 

· Article III, Section F6 for lighting

Sitting on this case were: David Drouin, Marcia Breckenridge, Janet Goodrich, Bill Thomas, Phil Stenersen.  

Chairman Drouin introduced Matt Snyder, of Sulloway & Hollis who will be presenting before the board this evening.  

 Matt Snyder:     I will be working solo tonight.  My partner, Peter Imse and Lance Muscara of BRR Architecture could not be here this evening.   I did want to point out Dave Duvernay’s memo to the Board.  Mr. Duvernay suggested that perhaps we should have referenced 5Q which prohibits internally illuminated signs.  We apologize for that error.

David Drouin:  You already have an internally illuminated sign.  You do not need relief for that part of it.  You are seeking relief for size only.  


· VI.  SIGN REGULATIONS BY ZONING DISTRICT:  PERMIT REQUIRED
	C.	COMMERCIAL DISTRICT, GATEWAY DISTRICTS AND 	COMMERCIAL USES IN THE BUSINESS/LIGHT INDUSTRIAL DISTRICT:
		The following signs are allowed with Site Plan Review:
· A single business, in a single building may have one sign per entrance from a public road or public access road not no larger than 32 square feet of sign surface area. If more than one entrance, the total maximum sign surface area of all signs is not to exceed 32 square feet. One additional sign no larger than sixteen (16) square feet is allowed on the building. 

Matt Snyder:  There are four signs:  
· The pylon sign at the entrance.  That sign will receive minor work, the pole will be painted, dark bronze, size doesn’t change, and we will replace the sign due to fading.  This sign is currently 51 sq. ft. and will remain the same.
· On the Main building, there will be a “Pharmacy” sign which is a federal requirement.  We are proposing this to be 55.15 sq. ft. 
· The letters on the main building sign will be increased in height by 6 inches, the standard size that Wal-Mart uses these days in new buildings.  The color now is blue and it will be changed to white which is Wal-Mart’s current brand strategy.  The spark color may increase slightly in the color yellow.  The total square footage would be 199.54 s.f. if the variance is permitted.
· On the Main building, there will be an “Outdoor Living” sign which we are proposing to be 49.47 sq. ft. .  

Matt Snyder:  Wal-Mart has been billed for many years, for some unknown reason, for a total of 194 sf.  The current size of the existing sign is 162 sf.  We don’t know why that happened.  If we increase the letters by 6 inches, that will result in a total square footage of 199, or a total of 5 s.f. larger than what we have been currently billed for.  It would be 37 s.f. larger than what is currently up there. 

Matt Snyder:  There is currently a “Subway” sign that is believed to be internally illuminated.  That sign will be removed. So for the current sign package, we are proposing one additional sign.  In conclusion, we feel that this sign package represents Wal-Mart’s attempt to promote its business, but at the same time, not do so in a way that is over the top or in contrast to the Rindge Master Plan.

Matt Snyder:  On the elevation drawings that you have,   the main Wal-Mart sign will go from blue to white, increased in height by 6 inches, possible increase to the ‘burst’.  The outdoor living sign is proposed to be 49.47 s.f.; the Pharmacy sign is proposed to be 55.15 sf.  (again, this is a requirement of the Affordable Care Act, a good example of the federal government requiring something but not being specifically clear as to the size that is required.)  The regs speak only that it is visible to the public at the main entrance and that persons in wheelchairs should be able to see it but there is no implicit guidance under the regs.  This sign will be 2 feet 6 inches high.  The square footage will be 55.15 sf.  Do you have any questions at this point?

Rick Sirvint:  I have a question about your response to #2 of the application which says “Denial of the variance would result in unnecessary hardship because the building location requires larger wall signs in order to be visible to the public from Route 202 and the entrance driveway.”  Do you think people don’t know that Wal-Mart is there?

Matt Snyder:  That language was taken almost verbatim from the variance years ago.  Going up 202 with the hills makes identification difficult.  The store is recessed and these factors contribute to an ability to identify the store and its services.  Topography and building placement were referred to in the 1993 variance.  We feel that the size, scale and number of these signs are appropriate given the size of the store. The Town of Rindge sign ordinance may be under consideration for some amendments.  Until that happens, the ZBA is the gatekeeper.   Restriction of building signs not being larger than 16 s.f. is impractical from a business perspective and would look silly and defeats the purpose of identifying your store.  The 16 s.f. requirement would not satisfy the Pharmacy sign requirement.  

David Drouin:  If in 1993, you asked for a 16 s.f. Pharmacy sign and it was adequate, why would it not be adequate in 2014?  It is the same store and the same building and now there is a federal requirement that has no size requirement.  I find that a hollow argument.

Matt Snyder:  I’m not sure of the history of why they did not use the variance for the pharmacy sign in 1993; I’m not sure what the second sign was at that time.

Dave Duvernay:  In my recollection, that was for the Outdoor Living sign.

Matt Snyder:  As to your point as to why 16 s.f. isn’t good enough now, I think if it weren’t for the Federal Regulation, I don’t think we would be here now.  This was brought from the architects to the attorneys to make sure that this was incorporated.

Rick Sirvint:  I have one more question.  The Federal Regulations state that the sign must be visible at the main entrance of the building, it doesn’t say from the main entrance of the building.  

Matt Snyder:  Correct, it is not clear whether main entrance means where the pylon sign is or where you enter the store.  

David Drouin:  Further down it refers to the building complex.  This is one building, not a complex. 

Phil Stenersen:  If this were four businesses and not one business, then that would change everything. There are four types of businesses within this one.   I think we need to consider that in our deliberations. 

David Drouin:  This is one business with many departments.  

Phil Stenersen:  These departments could each be considered stand-alone businesses.

Dave Duvernay:  Under “d” of the Federal Regulations, it states that it has to be a permanent visible sign and yet, you are not lighting it.

Matt Snyder:  At the last Planning Board meeting, I recall that this came up and the architect stated that the outdoor parking lot lights would address lighting the signs.   

Forbes Farmer:  The Pharmacy sign would not be visible from 202.  Someone from out of town, who had an emergency, would not see this sign.

Bill Thomas:  Our job is to grant or deny this variance based on what they requested.

David Drouin:  I am bothered by this application.  You were granted a variance in 1993 for 160 s.f.  That variance allowed 5 times the 32 s.f. size restriction of the Sign Ordinance.  You had a 16 s.f. Pharmacy sign allowance that was never used.  Now, it is twenty years later, the ordinance has not changed on size, it is still 32 s.f. and now you are asking for relief that would allow you to go to 9 times the ordinance.  None of these changes are relevant to the expansion.  I have a hard time going from 5 times our ordinance to almost 10 times our ordinance.  I have a hard time overturning or doubling what was reasonable in 1993.

Janet Goodrich:  The character of the 202 corridor has changed dramatically in that 20 year span.   Would that be a considerable factor?

David Drouin:  These signs do nothing to address the visibility from 202.  The pylon sign has not changed.  You know there is a Wal-Mart there.  These signs are not going to be used until you are in the parking lot.  We are on our second variance and there is no hardship here.  This has nothing to do with the expansion. They are asking for almost 10 times the ordinance.  Why?   What is the hardship?

Matt Snyder:  The overall store will be bigger.  Part of it is identification; a re-branding effort by Wal-Mart to make the size and color consistent with other stores across the country;  changing the size of the main building sign would be more appropriate to the size and scale of the larger building.  

David Drouin:  You have a variance from 1993 that allows you signs including a pharmacy sign.  The regs don’t state a size; you are allowed 16s.f. which would be visible at the front entrance.

Matt Snyder:  I would respectfully disagree that 16 s.f. would be visible.

Phil Stenersen:  If you read the Purpose and Intent of the Rindge Sign Ordinance, and then look at the façade of the building, very few people would argue that it is not in keeping with the purpose and intent of the ordinance.   

David Drouin:  You have an ordinance, that benchmark has been relieved 5 times, why 10 times now?

Phil Stenersen:  You can see how many townspeople are in this room tonight and how concerned they are?

Phil Stenersen:  This fits with the intent of our ordinance.  It is not lime green against a black background.  It is not a garish sign that meets the square footage.  This is not harsh, this is a softer sign and I like the looks of it.

Janet Goodrich:  The letters on this sign are only 6 inches taller than what is there now.

David Drouin:  I am not saying it is unattractive.  I have a problem that we have a variance that was granted 20 years ago, they made a choice to go to two signs and exceed our ordinance 5 times and now they are asking for 10 times what the ordinance allows.  Where does it stop? 

Matt Snyder:  I know the concern is that Wal-Mart is who people cite to.  If Wal-Mart were granted a variance, then they would be increasing the standard. In terms of the 1993 variance in terms of the Pharmacy sign, I respectfully argue that 16 s.f. is not going to satisfy the federal regs. In terms of the main Wal-Mart size, it is currently 162 sf. and we have been told by the town that what is there is permitted.  So we are seeking an additional 37 square feet.  

David Duvernay:  I understand what Phil Stenersen is talking about and how wonderful this looks, but unless you condition your approval on colors, they could change this. 

MOTION:  Marcia Breckenridge moved to go to deliberative.  Joe Hill seconded the motion.  Vote:  Unanimous

Decision Tree
A variance can be granted only if an applicant satisfies all five variance criteria.
1. The variance would not be contrary to the public interest because: 
It is consistent with the purpose and intent of the Rindge Sign Ordinance 
Vote:  4-1-0 David Drouin opposed.
2. Granting the variance would do substantial justice because:
It would make the signs more readable and there would be no loss to the community. 
Vote:  3-2-0   David Drouin and Bill Thomas opposed.
3.  The variance would be consistent with the spirit and intent of the Rindge Zoning Ordinance/Sign ordinance because:  
It conforms to the Purpose and Intent of Section 1 of the Rindge Sign Ordinance.  
Vote:  5-0-0
4.  Granting the variance would not diminish surrounding property values because:
We have no testimony or evidence to that.  
Vote:  5-0-0
5. Special conditions do exist on the property that distinguish it from other properties in the area, such that literal enforcement of the ordinance results in unnecessary hardship. 
 The size of the proposed building is a special condition that would make reasonable the increase of signage 
Vote:   3-2-0 David Drouin and Bill Thomas opposed
MOTION:  Phil Stenersen moved to grant the variance as presented as it met all five criteria.  Marcia Breckenridge seconded the motion 
Vote:  3-2-0 David Drouin and Bill Thomas opposed.
David Drouin advised Matt Snyder that his variance had been granted and that there is a 30 day appeal period.  Code Enforcement can assist with the permitting process.  
Joe Hill read the case before the board.

Case # 1061:  Reuben Goddard, 343 US Route 202, Rindge, NH 03461, Tax Map 38 Lot 1:  Application for a variance from Article VI, Section C of the Zoning Ordinance to permit a deck within the minimum setback to the rear of the property line.  

Forbes Farmer summarized the relative ordinance: Article VI Section C.

Sitting on this case were: David Drouin, Marcia Breckenridge, Janet Goodrich, Bill Thomas, Phil Stenersen.  

Reuben Goddard: I have a reused deck that I’d like to attach to the house.  This is a pretty skinny lot; front corner of the house is 3 feet off the lot line.  I maintain a lawn well beyond the lot line.  

Dave Duvernay:  Ordinarily when you abandon a rail line, the property goes back to the homeowners on either side.  In this case, it was abandoned but the State still owns it.  

David Drouin:  This is not a setback to the Right of Way but to the property line itself.

Dave Duvernay:  That is correct.  He cannot meet the setback for the existing house.

Rick Sirvint:   I live across the street from this. Prior to Reuben getting this place, it was a disaster.   From the day Reuben moved in, I have never seen anyone try to improve a property as much as he has on a regular basis.  He has made it a nice house and continues to improve it and, as a neighbor, I think he has upgraded the neighborhood. 

Janet Goodrich:  Hats off to you, Reuben.

David Drouin:  It appears that the abutters list is incomplete for this application.  If we were to hear this case knowing this, the decision could be set aside. I think we need to continue this until proper notification has been sent to abutters. 

MOTION:   Bill Thomas moved to continue to the February 25, 2014 meeting.  Marcia Breckenridge seconded the motion.  Vote:  5-0-0
Phil Stenersen said that he would not be in attendance at the February 25, 2014 meeting due to school vacation.  
Approval of Minutes for December 10, 2013
MOTION:  Joe Hill moved to approve the minutes as presented.  Marcia Breckenridge seconded the motion.  Vote:  8-0-0
Reviewers for February meeting will be Joe Hill and Bill Thomas.  The Cutoff date is Tuesday, February 4, 2014 for the meeting of February 25, 2014.
Rules of Procedure: 
 Dave Duvernay presented some corrections to consider for the Rules of Procedure.  (Last updated: 10-23-2012). 
Page 6, line 3, paragraph n.  
“The Board of Adjustment will hear with interest any evidence that pertains to the facts of the case or how the facts relate to the provisions of the Zoning Ordinance and State Zoning Law. NH RSA’s.  
David Drouin:  This will be the first hearing of the change to the Rules of Procedure
Notification of applications received:  
Past practice has been that Dave Duvernay has advised the ZBA of received applications.  Concurrently, Susan Hoyland as ZBA clerk has also been notifying the case reviewers.  David Drouin suggested not duplicating efforts and to have the Clerk take care of notifications.
Suggestion that minutes of meetings be added to Decisions
Dave Duvernay:  I would recommend that the minutes of meetings should be incorporated as part of the Decision.  Dave Duvernay suggested one line in the Decision to say “this decision incorporates the minutes of the meeting”.  
It was determined that Dave Duvernay would seek a legal opinion on this and share it with the ZBA.  This topic will be discussed again at the next meeting.
Election
Bill Thomas’ seat is up for re-election.  Bill will be running.
Other Business
David Drouin:  In the  Aquifer Protection and Wetlands ordinances that will be on the warrant, the  definitions for pervious and impervious have been edited in both ordinances for consistency at the request of ConCom.  
Adjournment:  9:45PM
Minutes respectfully submitted by:

Susan Hoyland, Clerk
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