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[bookmark: _GoBack]MEETING MINUTES:  February 25, 2014    Approved March 25, 2014 

Regular members:	David Drouin (Chair), Marcia Breckenridge (Vice Chair), Janet Goodrich, Bill Thomas
Alternates: 	Joe Hill, Forbes Farmer, Rick Sirvint
Absent:	Phil Stenersen, 
Recusals:	
ZBA Clerk	Susan Hoyland
Others Present………Samuel Bouchie, Christine Bouchie, Dave Gaouette, Pete Pisecco, Carol Ryan, Dave Duvernay, Doug Carty

The meeting convened at 7:00pm with the Pledge of Allegiance.    

The clerk announced where the notice of the Public Hearing was posted.  Town office, police station, fire station, library, transfer station, town website, post office

Case # 1061:  Reuben Goddard, 343 US Route 202, Rindge, NH 03431, Tax Map 38 Lot 1:  Application for a variance from Article VI, Section C of the Zoning Ordinance to permit a deck within the minimum setback to the rear of the property line.  

Chairman Drouin:  I have a letter from Reuben Goddard requesting that this be continued until March 25, 2014 due to a scheduling conflict

MOTION:  Joe Hill moved to continue Case 1061 until March 25, 2014 at 7:00 PM.  Janet Goodrich seconded the motion.  Vote:  7-0-0

Rick Sirvint read the case before the board:

Case # 1062:  Woodmore Campground, LLC, 21 Woodmore Drive, Rindge, NH 03461-0830; Owner:  Samuel and Christine Bouchie; Map 42, Lot 2; for a Special Exception as specified in the Zoning Ordinance, Article XIII, Section C to alter an existing lawful nonconforming building.

Joe Hill summarized the relative ordinances:

ARTICLE XIII:  Non-conforming uses and buildings
C.  A lawful nonconforming building may be altered or expanded upon the granting of a Special Exception by the Board of Adjustment when the Board is satisfied that the proposed alteration or expansion meets the requirements imposed by Article XV B, and provided the alteration or expansion will not further violate dimensional requirements.

ARTICLE XV:   Board of Adjustment/Special Exceptions/Variances
B.  The Board of Adjustment shall approve those Special Exceptions provided by this Ordinance, subject to the following criteria:  If after presentation, including a review of the plan, showing the location, layout, a scale drawing, and location of any signs and utilities, the Board in its judgment, finds that the use will not create excessive traffic, congestion, noise, or odors, not tend to reduce the value of surrounding properties, has adequate sewage and water facilities and sufficient off-street parking, and will preserve the attractiveness of the Town, said use shall be granted. 

David Drouin invited Sam and Christine Bouchie to present their case before the Board.  

Sam Bouchie:  It’s pretty simple.  We want to put a new rec building behind the existing rec building.  If you look at our pictures, you will see the existing building.  The main building is in front of it.  What we want to do is to bring this building up to code for wheelchair accessibility and we want to have more parking in front.  The condition of the current building makes it not worth sinking money into.  

David Drouin:  And the original building will disappear?

Sam Bouchie:  Yes 

David Drouin:  Our criteria address sewer and water.  Is there any water or sewer with this proposal?

Sam Bouchie: There will be no water in this building.  It will be storage in the attic, pool table, video games, on the middle level and maintenance on the bottom level.  

David Drouin:  Do you have a plan of the building itself?  (Sam Bouchie showed the Board a drawing of the proposed building)

Christine Bouchie: Existing building is one story; new building will be three stories.  

David Drouin:   There would be a walk out basement?

Sam Bouchie:  Yes, on the other side would be a walk out basement.

Marcia Breckenridge:  So there would be no kitchen facilities, strictly recreational?

Sam Bouchie:  Yes, that is correct.  The only floor that customers will have access to is the middle level.  The others would be fenced off.  

David Drouin:  ADA accessibility for the middle level. 

David Drouin:  How tall is this building?

Sam Bouchie:  Approximately 30 feet on this side.  

David Drouin:  What are the dimensions of the current building right now?
 
Sam Bouchie:    32x30 and one floor.

Forbes Farmer:  The old building will be torn down and taken away.  If this were approved, we have nothing in writing that the other building will be torn down.  

Sam Bouchie:  That is on file with the building department.

Janet Goodrich:  We have oral testimony that the building will be torn down. 

Sam Bouchie:  We did apply for an electrical permit as well, as we need that for the video games. 

David Drouin:  We have distributed three letters from abutters in support of this application.  (Christine S. Fowler, Harry McLay, Gail R. Smith)  Is there anyone in the audience who would like to speak to this application?

Dave Goewey, Fox Run Lane:  I believe I am the largest abutter.   I’ve reviewed this plan.  I think everything he is trying to do is positive to the property.  He’s doing the right thing, the footprint is growing very slightly, and he’s making it safer and providing better access.  From my perspective, I have no problem with this.  

Dave Duvernay:  The Board should be aware that this is going to Site Plan Review with the Planning Board. 

Doug Carty:  I abut on Jowders Cove.  I have not had an opportunity to see where the building will be placed.  

Chairman Drouin invited Doug Carty to come to the table and view the plans.   

Doug Carty:   I’m fine with this.

MOTION:  Joe Hill moved to go to deliberative session.  Janet Goodrich seconded the motion.  Vote:  7-0-0

Sitting on this case were David Drouin, Marcia Breckenridge, Janet Goodrich, Bill Thomas and Rick Sirvint (for Phil Stenersen).

Decision Tree for a Special Exception
.
The Board found that:


1: The use will not create excessive traffic, congestion, noise or odors because:

	On these issues, the applicant and others provided evidence that:

There is no change that would create excessive traffic, noise and odors and congestion will be reduced. 

Vote: 5-0-0

2: The proposed use will not reduce the value of surrounding properties because:
	
	On these issues, the applicant and others provided evidence that:

We have letters from abutters who are not concerned about losing property value and the plans indicate improvement.  

Vote: 5-0-0

3:  There is adequate sewage and water facilities and sufficient off street parking provided by the applicant.
	On these issues, the applicant and others provided evidence that:

Water and sewer is not applicable. Part of the reason for doing this is to provide for more parking.  Parking will improve.  

Vote: 5-0-0

4:  The proposed use will preserve the attractiveness of the town.

	On these issues, the applicant and others provided evidence that:

Plans show an improved physical appearance.  

Vote:  5-0-0

MOTION:  Rick Sirvint moved to grant this Special Exception.   Bill Thomas seconded the motion.  Vote:  5-0-0

The Special Exception is GRANTED because: all four criteria have been met.  

Vote:  5-0-0
	
Chairman Drouin advised Sam and Christine Bouchie of the 30 day appeal period.  Janet Goodrich thanked the Bouchies for making such nice improvements to their campground.  

Rules of Procedure second reading.
Page 6, line 3, paragraph n.  
“The Board of Adjustment will hear with interest any evidence that pertains to the facts of the case or how the facts relate to the provisions of the Zoning Ordinance and State Zoning Law. NH RSA’s.  
MOTION:  Bill Thomas moved to accept the amendment to the Rules of Procedure.   Marcia Breckenridge seconded.   Vote:  7-0-0
Discussion with Dave Duvernay:  that minutes of meetings be added to Decisions 
David Drouin:  Dave Duvernay had brought to our attention that minutes of meetings should be part of the decision.  We were open to it but asked him to seek a legal opinion or third party in the event that we have missed something.
Dave Duvernay:  I have communicated with Christine Fillmore, Esq., of the Local Government Center.  She suggested that unless the written Decision clearly and completely sets forth the rationale for each step, the Minutes should be attached (whether or not incorporated by reference).  Otherwise, a judge hearing an appeal can’t know how the Board arrived at the decision.  If not, he can remand for you to do it again right, or worse, he may make the decision for you.  Personally, I’d like to see the Minutes attached and incorporated by reference.  
David Drouin:  So we should adopt boilerplate language that should say that this decision incorporates by reference the full set of minutes dated (whatever the date is)?
Dave Duvernay:  As an example of why I recommend you incorporate the minutes of your case hearing, I offer the Walmart case #1060 Decision.  The Walmart Notice of Decision is two pages long.  While it lists and briefly indicates the reasons for each item on the Decision Tree, it does not elaborate or provide sufficient information to guide an observer – or, in a worst case scenario – a judge to determine why the Board reached each decision.  The Minutes are 10 pages long (8 devoted to the Walmart case) and offer some insight into the decision; it also offers more arguments against the final decision, but a judge would see the interplay between the “fors” and “againsts” and be persuaded the Decision was a reasoned one.  For example, in #1 you state, “It is consistent with the purpose and intent of the Rindge sign ordinance.”  But the Decision does not quote the specific words in the ordinance’s Purpose and Intent Paragraph on which four of you relied.  More significantly, one cannot read the Decision to determine the size of the three signs approved.  Only by reading the Minutes can one determine the sizes.  I repeat my recommendation that you incorporate the Minutes into the Decision in the future.  
Joe Hill:  We have a two page decision.  Are you saying to actually attach the minutes to these two pages, or reference the minutes?
Dave Duvernay:  As a lawyer, I am saying incorporate by reference the minutes and the date of those minutes.  So I am saying, add the words, “We incorporate by reference the approved minutes of the meeting of (whatever the date is).”
Marcia Breckenridge:  So that way, if the Judge wants to see the Decision, he will see the minutes as well.  If I am understanding, the judge wants to know the reasoning of the board.  The judge is looking at the ZBA deliberations? 
Dave Duvernay:   The judge is an appellant judge.  You made the decision. You had the facts presented to you.  The judge can’t come in and say I think you made a lousy decision so I am going to reverse it.  All he can do is say; I think you made an error in law.  And therefore I am reversing it.   
Marcia Breckenridge:  And that is what an appeal is based upon, an error in law.  
Dave Duvernay:  Yes, if you have been challenged, were you reasonable in your approach and did not violate the law?  
Marcia Breckenridge:  And followed our own Rules of Procedure?
Dave Duvernay:  Yes.
Forbes Farmer:  Do our minutes incorporate audience members’ comments?  If we miss something that has been said, is that a problem? 
David Drouin:  Years ago, we had a case remanded to us for a sign.  One of the reasons it was remanded was that our Decision did not have a basis for why it was denied.  So we cleaned up that part of it through the Decision Tree.  But now, we really need to flush out the reasoning to get to our decision.  Right or wrong, the judge is not concerned about that.  He just wants to know how we came to our decision.  
Dave Duvernay:  Correct, the judge is not going to read the testimony and make his own decision.  He is interested in how you came to make your decision.  Did you make the right decision based on what you know?  
Dave Duvernay:  A better example was the case where you denied an applicant’s request for a two car garage but allowed him a one car garage.  There was no rationale for that.  The judge came out and looked at the property and reversed your decision.  
Janet Goodrich: Sometimes, I think when we do put down our comments on the Decision Tree, it is kind of soft when we say “it is consistent the intent of the ordinance”.  
Dave Duvernay:  Thank you.
Rick Sirvint:  I see no drawback to adding the minutes.  It just firms up what we are doing.  
Bill Thomas:  If someone were to take us to court, they would want the minutes.  I think we should do it.
David Drouin:  I don’t think we have to change our Rules of Procedure.
Joe Hill:  If we are to change the form, we need to have two readings of the change.
David Drouin:  This is the first reading then.  
Joe Hill: What you could say is, “For all forms, we will state at the bottom that the approved minutes are referenced to this decision”
Marcia Breckenridge:  We could also state that the approved application is attached?  Or do we not need that?  Or perhaps we don’t need that as the minutes will take care of that.  
David Drouin:  Then we will say that:
 All notices of decision will have the wording added that, “We incorporate by reference the approved minutes of the meeting of (whatever the date is).” 
And this is the first reading. 
Chairman Drouin thanked Dave Duvernay for bringing this to the Board’s attention.
Approval of minutes for January 28, 2014
MOTION:  Joe Hill moved to approve the minutes of January 28, 2014 as written.  Marcia Breckenridge seconded the motion.  Vote:  7-0-0

Pick reviewers for March Hearing.  Cutoff date is Tuesday March 4, 2014 for meeting on March 25, 2014.  So far, we have Reuben Goddard which has been reviewed and the Hannaford appeal which has been reviewed.  If anything new comes in, Bill Thomas and Rick Sirvint will review.

Is there any other business to come before this board tonight?

Joe Hill:   This is the last time this board may be meeting as this board.  Bill Thomas is running and has an opponent.

David Drouin:  Candidates night is next Wednesday and we vote on March 11, and hopefully, we will all be back here in March.  

Motion for adjournment:  7:48 pm

MOTION:  Joe Hill moved to adjourn.  Marcia Breckenridge seconded.  
Vote:  7-0-0

	  
Minutes respectfully submitted by:

Susan Hoyland, Clerk
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