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[bookmark: _GoBack]MEETING MINUTES:  March 25, 2014     Approved April 22, 2014

Regular members:	David Drouin (Chair), Marcia Breckenridge (Vice Chair), Phil Stenersen, Bill Thomas
Alternates: 	Joe Hill, Forbes Farmer, Rick Sirvint
Absent:	Janet Goodrich, 
Recusals:	Rick Sirvint for Case 1061 
ZBA Clerk	Susan Hoyland
Others Present……….Dave Duvernay, Robert Duval, Mark Derby, John Kucich, Matt Snyder, Reuben Goddard, Peter Imse, Roberta Oeser, Kirk Stenersen, Al L’Eplattenier, Gillian L’Eplattenier

The meeting convened at 7:00pm with the Pledge of Allegiance.  

Elections of Officers:  

MOTION:  Marcia Breckenridge nominated David Drouin as Chairman.  Phil Stenersen seconded the motion.
Vote:  6-0-1 (David Drouin abstained)

MOTION:  Joe Hill nominated Marcia Breckenridge as Vice Chair.  David Drouin seconded the motion. 
Vote:  6-0-1 (Marcia abstained)

Rick Sirvint recused himself from Case 1061.

The clerk announced where the notice of the Public Hearing was posted.  Town office, police station, fire station, library, transfer station, post office, town website, Monadnock Ledger Transcript

Forbes Farmer read the case before the board.

Case # 1061:  Reuben Goddard, 343 US Route 202, Rindge, NH 03431, Tax Map 38 Lot 1:  Application for a variance from Article VI, Section C of the Zoning Ordinance to permit a deck within the minimum setback to the rear of the property line.  

Rick Sirvint summarized the relative ordinances as Article VI, Section C of the Zoning Ordinance, 
Village District. The following provisions shall apply to the Village District:

C. Frontage, Yard and Area Requirements

1.  Frontage: Every lot shall have a minimum lot frontage of two hundred fifty (250) feet as 
defined in Article XIX, Number 17
2.  Yard:  No building shall be located closer than fifteen (15) feet to an abutter’s property 
line or fifty (50) feet from the edge of a right of way.
3.  Area: 
a. Single family dwellings shall have an area of no less than two (2) acres.
b. Two family dwellings shall have an area of no less than three (3) acres.
c. Multi-family dwellings shall have an area of no less than two (2) acres for each 
dwelling unit..frontage yard and area requirements

Sitting on this case will be: David Drouin, Marcia Breckenridge, Bill Thomas, Phil Stenersen and Forbes Farmer (to sit for Janet Goodrich)

Chairman Drouin said that this is a continuation from a January hearing when it was discovered that two abutters had not been notified.  Chairman Drouin invited Reuben Goddard to address this application.

Reuben Goddard:  I’d like to put a deck on my house, 7 x 13.  This is a used deck, relocated from another building.  Behind the house is the Rails to Trails, about 60 feet wide, behind that is JP Stephens leach field.  I have some pictures showing this.  I do maintain the property behind my property line.  The Rails to Trails is plenty adequate, 60 feet, for a walking or snowmobile trail.  

David Drouin:  Off the corner of the house, you are at 11 feet and 7 feet to the line and then the deck is 7 feet so there is a little bit of room to the lot line. 

Phil Stenersen:  I ride by this on a regular basis.  It is fine.  It sits back quite a ways.  From my perspective, this is not a concern for the snowmobilers.

Bill Thomas:  You can see the trail in this picture.  

David Drouin:  This is a very unusual lot, it is very narrow.  

Rick Sirvint:  As an abutter, Reuben has significantly improved this property and continues to make it better and I have no problem with this application.  

MOTION:  Joe Hill moved to go to deliberation.  Marcia Breckenridge seconded the motion. Vote:  5-0-0

1.  The variance would not be contrary to the public interest because:
	
	it adheres to the spirit of the zoning ordinances.
  
	Vote:  5-0-0                                           

2.  Granting the variance would do substantial justice because:
	
	there is no gain to the public by denial.  

	Vote:  5-0-0
 
3.  The variance would be consistent with the spirit and intent of the Rindge Zoning Ordinance because: 

 	the rails to trails right of way/property is quite wide and there is a substantial distance 	between the actual travel way and the house.  The needs of the rails to trails usage and the 	homeowner’s usage can both be served.  

	Vote:  5-0-0

4.  Granting the variance would not diminish surrounding property values because

	it is in keeping with the neighborhood.  

	Vote:  5-0-0

5.  Special conditions do exist on the property that distinguish it from other properties in the area, such that literal enforcement of the ordinance results in unnecessary hardship.


	The lot is wide and shallow and the ROW is very wide and close to the house.  

Vote:  5-0-0                                           

5a.  No fair and substantial relationship exists between the general purposes of the Zoning Ordinance provision(s) and the specific application of the provision(s) to the property because:

Not Applicable

AND

5b.  The proposed use would be a reasonable one because: 

	of the special conditions being lot shape and size.  

Vote:  5-0-0      
                                     
MOTION:  Phil Stenersen moved to grant the Variance because all five criteria have been met.  Marcia Breckenridge seconded the motion.  Vote:  5-0-0

The Variance has been GRANTED.

Chairman Drouin advised the applicant of the 30 day appeal period.  

CASE 1063:
Dave Duvernay asked if this was a hearing or meeting.  Chairman Drouin said this was a Public Hearing.  Mark Derby and Peter Imse were in agreement that this was a Public Hearing.  

Joe Hill read the case before the board.


Case #1063:  Hannaford Bros. Co. (direct abutter to property subject to appeal) c/o Mark S. Derby, Esq., Cleveland, Waters & Bass, P.A., Two Capital Plaza, 5th Floor, PO Box 1137, Concord NH 03302-1137.  Appeal of Administrative Decision by the Rindge Planning Board concerning vote taken during Major Site Plan Application of Wal-Mart Real Estate Business Trust, located at 750 US Route 202, Tax Map 6, Lot 98 in the Business Light Industry District.  Date of meeting: January 7, 2014, relating to the Rindge Wetlands Conservation District Ordinance Article/Section 5, Paragraph D.  

Forbes Farmer summarized the relative ordinances:

SECTION 5 PROHIBITED USES 
The following uses are prohibited in the Wetlands Conservation District unless an 
applicant proves, to the Zoning Board of Adjustment, that the use does not conflict with 
the purposes identified in Section 2 and the appropriate variances are obtained:

D.  No net increase in peak flow of storm water runoff into Surface Waters or 
Vegetated Wetlands as a result of any development shall be allowed: 
Calculations to be based on a 25 year storm event.

Sitting on this case were: David Drouin, Marcia Breckenridge, Bill Thomas, Phil Stenersen and Joe Hill (for Janet Goodrich

Mark Derby:  I am an attorney with  Cleveland, Waters and Bass, of Concord, NH  representing Hannaford Bros , owner of real property of 752 Route 202, southern abutter to Walmart property at 750 Route 202 in Rindge.  On Monday, March 24, 2014, I sent a letter to this Board.  On March 14, 2014, I was informed that on March 11, 2014, the Town passed Article 31, to amend Section 5D of the Wetlands Conservation District Ordinance to remove the words “or overall volume”.  Looking back at that, the Public Hearing on Article 31 was around January 21, 2014. Relevant to that is NH RSA 676:12.VI, an application destined statute.  

TITLE LXIV
PLANNING AND ZONING
CHAPTER 676
ADMINISTRATIVE AND ENFORCEMENT PROCEDURES
Building Permits
Section 676:12
    676:12 Building Permits to be withheld in Certain Cases. – 
…    VI. The provisions of paragraph I shall not apply to any plat or application which has been the subject of notice by the planning board pursuant to RSA 676:4, I(d) prior to the first legal notice of a proposed change in a building code or zoning ordinance or any amendment thereto. No proposed subdivision or site plan review or zoning ordinance or amendment thereto shall affect a plat or application which has been the subject of notice by the planning board pursuant to RSA 676:4, I(d) so long as said plat or application was the subject of notice prior to the first legal notice of said change or amendment. The provisions of this paragraph shall also apply to proposals submitted to a planning board for design review pursuant to RSA 676:4, II(b), provided that a formal application is filed with the planning board within 12 months of the end of the design review process. 

Mark Derby:  Walmart was in back around March or April of 2013 for a conceptual consultation with the Planning Board and then, as I understand it, the first publicly noticed hearing on their site plan occurred on August 6, 2013.  So if the public hearing on the Zoning Amendment was January 21, 2014, there is really no way that the public notice of the zoning change could have come before July of 2013.  So I believe that the Zoning Amendment doesn’t affect the site plan application.  We are dealing with the law that existed at the time, in August of 2013.  The complicated thing here is that all of the case law and legal body of law that has been developed usually assumes that Zoning Ordinances always get stricter and tougher along the way.  And, zoning – vesting- which comes first statute- is there basically, in the first instance to protect the developer who relies on the Zoning Ordinance the way it is, comes in for site plan approval, the board doesn’t like it so they rush through a zoning change.  That’s what that statute was designed to prevent.  But it does not say that the change has to be more or less restrictive.  It just says that the application is unaffected by the zoning change because the application came first.  And I would suggest, because Hannaford is a direct abutter with a legitimate complaint about one aspect of the site plan, predicated upon the statute, we are just as entitled to the benefit of that vesting statute as Walmart would be if somebody else had come along and changed the zoning to thwart their project.  I think we should be using the version of the Zoning Ordinance that was in effect throughout the Site Plan approval process.  The conditional approval was on January 7, 2014 which was even before the zoning change hearing on January 21, 2014.  This change pulled out the overall volume pulling out one more protection for the wetlands.  That is essentially my argument.  

Mark Derby:  This petition article seems rather narrowly targeted at my client’s objections during the site plan review process. 

David Drouin:  I think we may want to hear other legal opinions at this time as this will determine much of our discussion and how we go forward.  

Kirk Stenersen:  I am representing an applicant in town on a case in town where a variance was granted for underground storage tanks, but we have to do triple walled tanks.  The Town just voted to reduce the setback to 125 feet.  So, he would no longer have to do triple walled tanks.  But according to this theory, he would still need to do triple walled tanks because even though the regulation was reduced to 125 feet, at the time of site plan review, it was prior to it being passed at town vote.  I don’t think in any way, shape or form, that that was what was intended by this RSA.  It was to protect an applicant from zoning changes.  I think it is an awful long stretch to say that this is still in effect, to find a loophole in the law.  

Roberta Oeser, I agree with Kirk, but also to consider, is that all an applicant would need to do, would be to withdraw their application and start over. To have it apply to the standards now.  I don’t think the legislature intended it the way that it is being represented.  I cannot imagine that the legislature meant to say that less restrictive zoning ordinances do not apply.  

Phil Stenersen:  Mr. Derby, you have suggested that this ordinance was targeted at Walmart.  I think if you went back and looked at virtually every plan that has been submitted to this town in the past however many years, they have never met that zoning ordinance when it says overall volume.  Many have never met it.   I think to suggest that that was targeted at Walmart is out to lunch, - for lack of a better term.  

Mark Derby:  If it wasn’t, I will stand corrected, and acknowledge that the Planning Board basically said the same thing as we were discussing this issue.  But I don’t think that goes to the issue of, did that ordinance say what it said on January 7, or on August 16?  That is more to the merits.  The question here is which version do we apply?

Phil Stenersen:  Are you suggesting then that simply, all Walmart needs to do is to pull their application and then reapply.

Mark Derby:  They have not done that but that is their choice.

Phil Stenersen:  When it is all said and done, is that what we are talking about here?   I‘m just trying to enter with a common sense standpoint.

Mark Derby:  The underlying factual issue is about the 25 year storm and the overall volume.   Before the Planning Board, we had our engineer saying it does not comply; their engineer said it does comply; and then later on, their engineer said it does comply, even though it doesn’t have to.  So the Planning Board never picked who was right or who was wrong?  They just said they weren’t going to apply the statute.  

Peter Imse:  I’m with the law firm of Sulloway and Hollis and am here with Matt Snyder.  We represent Walmart in connection with the site plan application.  Most of the points I would have made have been made already.  I think it is clear when we read the statute.  It is clearly an applicant protective statute, in the sense that it was put in to prevent retaliatory zoning amendments that would try to stop a plan once an application process was started and it gets you to a crazy result to say that an applicant can’t choose to be subject to a subsequent zoning change.  Someone made the point, it is very rare to see a town relax a regulation, but when they do, to say sorry, applicant, you are stuck with the old rules and cannot have the benefit of the new rules.  You are just stuck. Granted, Walmart hasn’t done it, but all they would need to do is to withdraw the present application, go before the board and the new ordinance would apply. Just to phrase it that way, it would be just a waste of time, logic says, that can’t be what the legislature intended.  I think we need not waste a lot of time to get to the point that that is not what the legislature intended.  

Kirk Stenersen:  I just wanted to clarify the record as past Chairman of the Planning Board.  I know that Hannaford’s attorney seems to be putting a spin on things.  The Planning Board never said, never made the decision that it doesn’t apply because it hasn’t applied in the past.  The Planning Board made the decision that 5D does not apply because they are not in the Wetlands Conservation District.  Please read the minutes.  To be quite frank, that has been said over and over again, and I have corrected Atty. Derby multiple times on this.  I would ask that we be upfront and professional about this.  

Dave Duvernay:  You cannot read 5D without reading the introductory paragraph which says “The following uses are prohibited in the Wetlands Conservation District.”  They are not in the Wetlands Conservation District.  So it doesn’t matter whether it is peak flow or overall volume.  If they are not in the Wetlands Conservation District, they are not governed by 5D. 

David Drouin:  The building is sitting on some wetlands that were filled.  So once that is filled, the district moves, because they are no longer considered wetlands?

Dave Duvernay:  That is correct.  

Dave Duvernay:  If you look at 
RSA 676.12, the heading is building permits.  This law was clearly put in to protect one who is applying for a building permit; who might have the rug pulled out from under them by us changing the ordinance.  Atty. Derby is attempting to turn this on its head, and I think he is totally wrong.

Marcia Breckenridge:  But why didn’t the legislature clarify and say that it was more restrictive or whether it was more relaxed.   I am not comfortable as a non- lawyer interpreting what a piece of legislation means, other than looking at what it says.

Dave Duvernay:  And all I am suggesting is that you look at what it says.  This is under Enforcement Procedures; it’s under Building Permits and clearly intended to protect the builder who has invested a lot of time and money to get the building permit only to have the town change the ordinance.  

Marcia Breckenridge:  If anything, there is too much language used, but I don’t see anything that says if it restricts or expands.  It should be specific and state that.  But it doesn’t.  Why?  

Dave Duvernay:  But isn’t it absurd to write laws to protect you against easing the road and allowing you to do things you couldn’t do before?

David Drouin:  Many of these laws are written to prevent unintended consequences.

Dave Duvernay:  But to interpret a law which is easy to defeat, they just withdraw their application, and apply again.  

Roberta Oeser:  Someone mentioned something about whether or not the site was filled wetlands.  If you read the site plan review and the definition of site, it does not talk about the property, - it talks about the site that is going to be disturbed or affected and it has to comply with all zoning ordinances, but if the site does not go into the district, we do not enforce the ordinances, because it is not within the District.  You have to read the Site Plan Review definitions of what the site is, not the piece of property.  Are there wetlands on this land?  Yes, but the site we deal with at Planning Board is the site that is being disturbed or amended.  And that site is not the entire parcel of land.  The Planning Board was very clear that this site that they are working on does not go into the Wetlands Conservation District.

David Drouin:  The original site did.  But that was mitigated.  And now, that part is no longer in the District.

Roberta Oeser:  Correct, and that is what the Planning Board decided. 

Peter Imse:  Mr. Chairman, I pulled out my book as people were talking, and in the Statutes, every once in a while, they actually print some portion of the legislative history and purpose, and in this statute, they are talking about a Purpose Statement.  If you will indulge me, (reading from 676.12 Legislative purpose of 1991 amendment)

Legislative purpose of the 1991 amendment:  “The purpose of sections 1-3 of this act (which amended this section and RSA 674:39) is to confirm and re-emphasize the intent of the general court at the time of the enactment of 1986…”Municipalities may not retroactively amend local land use regulations or zoning ordinances for the purpose of stopping proposed projects or developments while an application is under consideration by the municipality.  This act shall not be interpreted as changing the intent of any provisions of 1986, 229 or 1983 447”


  Peter Imse:   That’s a very clear statement of what was going on in the legislatures mind as they enacted this.  Everybody was looking at retaliatory amendments to stop a project; no one was thinking about what happens if it eases and whether or not someone gets a benefit.  I thought I would share that.

Mark Derby:  yes, I will concede that the number one reason that the Planning Board said that this does not apply, is because Walmart changed the shape of their building and pulled all of the improvements out of the Wetlands Conservation District.  And if you read the minutes, that was the number one reason.  But there was a discussion about administrative gloss, which went more to merit.  I am not going to say this is the only reason.  The primary reason was the change in the building.  An applicant is an applicant.  Hannaford is a direct abutter.  We’ve got wetlands detention basins on Hannaford’s property and mitigated wetlands on property I think gives it standing and brings in the Wetlands Ordinance.  Because Hannaford was an abutter, and brought up these overall volume issues associated with the underground chamber, this appeal is an application as well. It has water and drainage flowing through its property from this system that is going to be augmented under this site plan.  To go and change the zoning ordinance in a way that defeats an application, well this appeal is an application and that change happened well after the administrative appeal in this case.  It happened in March, we filed this January 7.  

Phil Stenersen: You say they changed the building so that it is no longer in the Wetlands Conservation District?

Mark Derby:  Yes,

Phil Stenersen:  Then, why are we here again?

Mark Derby:  The argument we made, I will concede, that if you say the overall volume is gone, then the underlying factual dispute between the engineers was exclusively about overall volume.  Getting deeper into the merits, the fact that they pulled the edge of building and driveway because part of it was in the Wetlands Conservation District, once it was determined where the boundary was, they changed their plan.  But the point is, there are wetlands all over this site and wetlands that are impacted by the new drainage.  Their drainage study acknowledges that this will increase the runoff on the property.  You have wetlands that are an integral part of the storm water runoff system, so just pulling this corner out of the wetlands, our argument is that that does not make the wetlands issues go away.

Forbes Farmer:  Can you in a very easy and simple way, explain to me what you perceive to be the negative impact on Hannaford’s.

Chairman Drouin:  We are getting ahead of ourselves on the volume part.  

Forbes Farmer:  I’m trying to understand what they are worried about.

Chairman Drouin:  We need to decide if the new amended 2014 ordinance applies, or if this is reverse grandfathered, and the old ordinance applies.  If the new one applies and the volume has been removed, it looks like their concerns about the volume are moot.

Marcia Breckenridge:  What I think I’m hearing is that the issue is whether the old zoning ordinance is pertinent or the new one is.  Is this whole discussion somewhat moot in the event that Walmart decides to withdraw and file a new application?  Isn’t that always an option?  This is like arguing about how many angels are on the head of a pin?  I can’t see spending so much time on this. If they don’t like our answer, they can just file a new application?

Chairman Drouin:  I think we have to be careful here.  We cannot assist an applicant in how to get around a zoning ordinance.  We have to look at the facts on hand.  

Marcia Breckenridge:  I would like the lawyers to tell me. Am I correct in my interpretation?  If we were to find in a position not favorable to Walmart, could they then rescind their prior application and reapply?

Peter Imse:  Yes, that’s what I would advise Walmart to do.  

Marcia Breckenridge:  Is there any lawyer in the room who would disagree with that?  (there were none)

Bill Thomas:  I’m not a lawyer nor have I served in the legislature, but it is perfectly clear to me what the purpose of this statute is.  I think the reason there is nothing in here about less restrictive ordinances, is that it never occurred to anyone that that might be.  

Rick Sirvint:  I think we need not discuss the merits of their proposal; it seems to me that if you decide the first issue, about the ordinance, we may never need to talk about the water issues.

Joe Hill:  They are not in the Wetlands District, therefore it doesn’t apply.  Period.

Marcia Breckenridge:  Are there ordinances that apply to the impact to the wetlands area, even if they are not in the wetlands district?

Phil Stenersen:  In theory, every drop of rain ends up somewhere.  The regulations don’t address that at all.

Marcia Breckenridge:  So, as far as you understand it, you are saying there is no zoning ordinance or regulation in the Town of Rindge that applies to wetlands impacts?

Chairman Drouin:  There are certainly things beyond the 50 foot district that apply, like the storage tanks, but not in this application.

Joe Hill:  I move we go to deliberation.

David Drouin:  Any further comment.

Mark Derby:  The public comments have been pretty well confined to the old ordinance vs. new ordinance amendment issue.  If for some chance, you were to deny it solely on the grounds of the zoning amendment, I have no objection to you closing the discussion, but if it goes another way, I would need to open the discussion again so that I can talk to the 5D if the old version applies.  I don’t think I’ve had a fair chance to present the argument if the old version of the ordinance applies, why we think the Planning Board acted incorrectly.  

David Drouin:  To that point, if we do close, we will discuss and settle whether the new or old ordinance applies and whether they are in the district.

Bill Thomas and Marcia Breckenridge:  Let’s limit it to just the new and old ordinance at this time.  That’s a separate issue.

Phil Stenersen: Mark is right, he has not addressed whether he is in the District or not. If we started out with that one, the other would be a moot point.  If we are to do that, Mark needs to address that issue.

Marcia Breckenridge:  We have the lawyer’s letter.  The whole issue that is in my mind is whether or not we are applying the old ordinance or the new one.  I think that’s the first question.

Bill Thomas:  We have the lawyer’s letter and that’s what we are talking about.

Forbes Farmer:  But back to Phil’s point, why isn’t that a moot question if it is not in the district?

Marcia Breckenridge:  Because the letter of the lawyer specifically addressed the issue of --does the old zoning ordinance apply because of the timing, and that is what is before us to address.  

Kirk Stenersen:  If it is determined that the new ordinance applies because the old one is gone, then it is a moot point because the volume requirement is gone.  You could look at it that way or you could do it the way Dad was suggesting, which is whether or not it is in the district.  You could go at it either way.

Mark Derby:  When we drafted the appeal, we were assuming that the volume requirement was in the ordinance. This issue of the zoning change is a new development I appreciate Mr. Duvernay for pointing this out to me.  It was assumed that this would come up this evening and that is why I sent the letter.  Otherwise I would have addressed it in the initial appeal.  We think the old ordinance applies and we have reasons why we think the Planning Board erred under the old ordinance.  

MOTION:  Joe Hill moved to go to deliberation.  Marcia Breckenridge seconded the motion. Vote:  5-0-0

MOTION:  Bill Thomas moved that the new version of the ordinance is what applies in this case (March 11, 2014)  

DISCUSSION
Phil Stenersen:  I think one of the things to back that up is to refer to the Legislative Purpose of 1991, page 579 of the State RSA book,

  …”Municipalities may not retroactively amend local land use regulations or zoning ordinances for the purpose of stopping proposed projects or developments while an application is under consideration by the municipality…”

Based on that right there, the purpose of that is to stop growth and in this situation, it seems it would be total common sense.  

David Drouin:  That speaks to the logic and is not the language of the ordinance.

Marcia Breckenridge:  It is usual practice for a town to become more careful about its wetland rather than easing up on restrictions.  But that does not mean, according to this language, and I’m a fanatic about looking at what the language says, it does not say positively and negatively.  I understand that and don’t dispute that the majority of instances were to protect against retaliation and I see that and believe that’s true, but the language does not say that.  I am not comfortable as a Zoning Board member coming and saying, I can totally add what I think may be intent.  Law is specific and the law cited here does not say positively or negatively.  

David Drouin: The other side of this is they probably have not had a problem with developers to get 25 signatures to allow something that is not currently allowed. Being business friendly, they are probably looking at it from the negative side and could not conceive using the other way as well.

MOTION:  Bill Thomas moved that the new version of the ordinance is what applies in this case (March 11, 2014) Phil Stenersen seconded the motion.
Vote:  2-2-1 (Joe Hill and Marcia Breckenridge noted Nay; David Drouin abstained.)

The motion did not carry.  

MOTION:  Marcia Breckenridge moved to reopen Public Hearing.  Phil Stenersen seconded.  Vote:  5-0-0

David Drouin:  Getting back to public comment, our second question is, is this in the Wetlands District or does the Wetlands Conservation District Ordinance apply?

Phil Stenersen:  Or did the Planning Board err in their decision?

David Drouin:  Was the Planning Board correct in their decision that this was not in the Wetlands District?

Mark Derby:  I think the preface that you put on this doesn’t apply.  The question is:   does the ordinance apply to the storm water drainage system in this case?  I think that is the legal issue.  I will again say that the Planning Board concluded that because the corner of the building was not in the Wetlands District, it did not need to comply with the volume requirements of 5D.  Our argument before the Planning Board was that the site, the entire site was surrounded by wetlands, you could identify on the site the wetlands into which the increased volume from this project will flow.  We did make the argument and showed you an exhibit that is a wetlands survey of this property before it was constructed and this entire drainage system was built on filled wetlands.  That is why this area is so poorly drained because it was originally a wetlands.  We think that where you are making a structure, where you’re adding and increasing the overall runoff, and you are linking it to a wetland that is partially on Hannaford’s property…the storm water drainage system is sufficiently integrated with the wetlands on the site, that you should apply section 5D.  That is the substance of the argument I made in the appeal and it has to do with the function and the workings of the storm water system and the increased volume.  

Rick Sirvint:  If your argument is that this is in the wetland, where is the counter argument if it is not in the wetland?

Peter Imse:  There is no question that the entire building, parking lot and everything that is happening here is outside of the Wetlands District.  Hannaford, in its argument, is trying to say that, because there will be this flow that will eventually get to the wetlands, it is triggered.  And I think that really gets us to the core issue.  To put this in context; we went through a multi month review process with the Planning Board for the site plan review.  The Hannaford’s folks were there as well as the Planning Board looked at all the issues.  I have to say that before we went final with our plans, we noted the possible ambiguity with the section 5D and in order to be safe, Walmart authorized the engineers to go ahead and design the plans to comply with 5D  just in case.  Subsequent to that, the Planning Board made a vote that this was not in the wetlands district and by implication, Section 5D does not apply.  We did not change our plans.  And these plans comply.  There has been some back and forth and Hannaford took some issue as to whether or not it complies as it pertained with the volume district.  There were challenges to the design related solely to the volume issue.  That gets us back to the zoning change.  I want you to have that in the back of the board’s mind as you then approach this.  When the Planning Board approached this and said, Does the Wetland District Ordinance apply or not?   Whether they knew it or not at the time, they were actually applying the doctrine of what we lawyers call administrative gloss.  It is essentially if there is a provision in an ordinance that might be amenable to multiple or alternate interpretations,  and the community interprets it consistently for a long period of time and doesn’t change that interpretation, then that community is bound to interpret the ordinance that way, and you cannot change it.  The reason for that is to treat everyone fairly.  It is grounded in what we lawyer’s call due process.  There is no question from the testimony of the planning board members during our hearing process, we heard over and over again that they have never interpreted Section 5D to apply to projects that don’t impact the wetlands district ; that are not located in the district.  If you are outside of the district, the wetlands ordinance doesn’t apply in Section 5D.

Marcia Breckenridge:  Could I ask a question, you said two different things and I want to make sure I heard which you meant.  You said that the Planning Board indicated that they did not apply that when there was impact on the wetlands and then you said when it was located on the site, the site was in the wetlands.  Which is correct and it is different and critical to me.

Peter Imse:  I think the Planning Board members can more accurately phrase that.  What I understood them to say was if the project did not impact the wetland, they indicated it to us, they have not been treating it the Wetland Ordinance and applying it to the project.  In this case, the work was all outside of the Wetland District, there was good reason behind their vote.  I think you can think of it …that drop of water argument that someone earlier made….if you take an adjacent property and there is a culvert, that water will make it to a wetland, .if you take a property up the hill, it may be ¼ mile down, but eventually that water will flow down the street and get to some wetland.  It’s that drop of water argument.  I think the Planning Board’s interpretation was that that was not how that ordinance was meant to be interpreted.  It was stated during the Planning Board hearings, and we looked at some records and checked files and go back ten or more years and look at applications that were adjacent to wetlands and reviewed by the Planning Board, and this was never applied to them.  That all gets to my comment of Administrative Gloss.  There is a consistent interpretation by your Town Board, on projects such as this, that do not fall under the provisions of the Wetlands Ordinance because the property is not in the Wetlands District and therefore the Town is bound to treat Walmart the same as they have treated everyone else.  And you folks tonight should be supporting the Planning Board’s decision because it is consistent with what their policy has been and what their consistent interpretation of the ordinance has been over the years

Peter Imse:  This might be viewed as a little off topic but to give you folks some comfort of knowing, some of you may be sitting there wondering if we let them do this, will we be doing some harm to the environment?  As Atty. Derby said, this water is going to flow into the wetlands. We have just received a State Alteration of Terrain Permit from DES.  You know that would not have been issued had the State had concerns.  The plans already comply with Section 5D.  The fact that the Town adopted that amendment to the volume requirement.  The Town has said that volume issue is not an issue to us anymore.  The final thing I’ll note is that the Conservation Commission was asked for its input on this application, and they wouldn’t take a position on this and saw no environmental threat nor did they come to this meeting tonight.  I think the bottom line is that I think the Planning Board’s interpretation was entirely consistent with its past policy and practice, entirely consistent with the way the Town has been administering this Ordinance over the years, and entirely consistent with your goals and objectives of protecting the environment.  I would urge you to support the Planning Board’s decision. 

Forbes Farmer:  What I am hearing Walmart say is that Hannaford’s will not be negatively impacted?  Is that what I am hearing you say?

John Kucich:  I can say that with absolute certainty.

Forbes Farmer:  (To Mark Derby) But I have not heard from you how Hannaford’s will be negatively impacted.

Mark Derby:  I think we need to deal with the legal issue first.

Forbes Farmer:  I’m trying to get away from the legal issue.

Mark Derby:  But we’re here to talk about the legal issue

Forbes Farmer:  You are both “residents of Rindge”.  I would like to see this Board do what’s right for both parties.  That’s my interest here.  

David Drouin:  I think we need to answer the legal issue and how it applies.  Because, while I understand your point, I’m sure there are also cases where one party may be negatively affected, but legally, there is no recourse.  That is why we are addressing the legal part.  We need to know if it even applies to that, before we can address the volume part.  I think that is why we are addressing the legal part first.

Rick Sirvint:  The only thing that counts is whether or not the Planning Board made the right decision about whether or not this is in the Wetlands District.

Roberta Oeser:  It is not in the minutes, but when this situation was addressed with the Planning Board and they actually made a definitive vote that it is not within the Wetlands Conservation District, my comment was that I thought Hannaford’s had a very novel approach, that if you can see the wetlands, you are in the wetlands district.  And that’s basically what they are saying. This site of disturbance and building is not within the Wetlands District, therefore the ordinance cannot apply.  It applies to any building or disturbance that is within the district.  It’s been said several times. Almost everything runs to a wetland.  Their approach is that everything that is uplands of a wetlands is controlled by the wetlands ordinance and that is not the way it is written.

David Drouin:  There are a few specific things outside the ordinance, but this is not one of them.

Roberta Oeser:  There is no disturbance within the ordinance’s governance. 

Mark Derby:  Just to point out, if you do look at the drainage study that Walmart did.  In this case, no this site, you can identify the increased flow is going to come from here to here (pointing to plan).  The extreme example that they give, that every piece of water ends up in a wetlands, you don’t have to go down that slippery slope… We know which wetlands are there, we are doing things just outside the wetlands that are going to increase the volume into the wetlands, right here on Hannaford’s property – that is a close and direct enough connection to the wetlands that are on site, on top of filled wetlands, that you should apply Section 5D.  Atty. Imse made the point that Walmart’s engineers believe they comply with 5D.  Our engineers believe they did not apply with 5D.  What we were asking for from the Planning Board and didn’t get were the thoughtful thorough review of the two engineering decisions to decide whether or not they met the overall volume requirements of 5D.  Even if you were to say that Hannaford is right, I’m not sure this would be the Board that would then hear the dueling engineers.  I think it would go back to the Planning Board. You are more of a legal board to determine about the vote they took on January 7th.

David Drouin:  But by the Planning Board deciding that the wetlands Ordinance does not apply, the volume question if moot.  

Mark Derby:  What would happen procedurally is if you affirmed the Planning Board’s Decision to not pick which engineer is correct, you would be affirming their legal decision that the Ordinance doesn’t apply.  And then we would file a motion for rehearing. 

David Drouin:  What I am saying, by the Planning Board in their hearing deciding that the Wetlands Ordinance does not apply, whether it’s 5000 cubic versus 6,000, is not a question to be asked, because it does not apply.

Mark Derby:  We are appealing their decision basically not to choose between the two engineers?

David Drouin:  But if they are saying that the Ordinance does not apply, they don’t have to choose.

Mark Derby:  So they didn’t. and I am asking you to overturn that, and say yes, the Ordinance applies and it is your job, Planning Board, to listen to these two engineers and decide which  one is more credible based on draw down times and volume issue.  I don’t think I’d be asking you to say, by the way, we think it’s complies.  It’s the Planning Board’s job to get into the nuts and bolts of the instrumentality of the drainage system.  It is your job to agree or disagree.

David Drouin:  If they were overturned, they would have to address the volume issues.

Bill Thomas:  They would have to talk about flow if they decided the Ordinance applied.  If it doesn’t, they don’t have to get into that.

Dave Duvernay:  If you were in favor of Hannaford’s Decision, Walmart would then appeal.  You can’t remand this to the Planning Board and say, Do your job.  That’s not your job.  You either agree with what the Planning Board did or you disagree. And from then, it is Walmart’s job to do what they have to do, which is likely an appeal to Superior Court.

Marcia Breckenridge:  I have a question for an engineer.  So the new regulation says” no net increase in peak flow of storm water runoff into surface waters as a result of development shall be allowed”.  So here’s my question, as I don’t know how storm water runoff is built.  If storm runoff is where the tile is and that’s on Walmart’s property, what does it consist of?  Is there going to be a bed of rocks, or what?  How does the runoff system work? Does it stop right at Walmart or does it go further. What I am trying to get at, is part of the runoff system on Hannaford’s property?  If you have some entity that goes onto Hannaford’s property.  

Robert Duval:  All of the water that falls on this site goes to these two ponds on Hannaford’s site.  Most goes to this pond, (plan) part of Hannaford and Walmart property.  So I think the answer to your question is what happens to the storm water, does it directly go to Hannaford’s property and the answer is yes.  In some form.  

Marcia Breckenridge:  How does the runoff get there?

Robert Duval:  There is a series of catch basins, there is a main pipe, and the pipe goes to a pond on half of Walmart property and half of Hannaford’s property.

Marcia Breckenridge:  Does the pipe ever cross and go to the boundary of Hannaford property?

Robert Duval:   It does not

Marcia Breckenridge:  But the combined holding area does?  Whose property is that?  How do you define the water?

Robert Duval:  Half of the increase in flow is on Hannaford property and half on Walmart property

John Kucich:  There is a drainage easement that documents this.  There are drainage rights.  None of the flows are changing from where it goes today as it was 20 years ago.  That isn’t changing

Marcia Breckenridge:  What data do you have to support this?

John Kucich:   That is all available in the drainage reports that we have submitted.

Rick Sirvint:  On the December 3rd minutes of the Planning board meeting, there were big discussions of drainage.  So it was discussed.  I don’t think it is our core issue here.  We are here to decide if this is in the Wetlands District or not.  If it’s not, then all of this doesn’t apply.   This has already been gone over by the Planning Board.  The only evidence I have is that this isn’t in the Wetlands District.  I see no evidence that it is in the Wetlands District.

Bill Thomas:  I move we close debate

Kirk Stenersen:  I just want to cover two things that were brought up by Hannaford’s attorney.  The Planning Board’s decision as far as this not being in the district and on which engineer is right.  The Village District in town does not allow a retail use; but we didn’t get into that because this is not in the Village District.  IN the same way, the Planning Board didn’t care which engineer was right, because the argument they were having was based on a Wetland Conservation District Ordinance.  The Planning Board’s first step was, this isn’t in the Wetland Conservation District.  And therefore, we don’t care who’s right.  To say the Planning Board didn’t do its job, I don’t understand how you can make that statement.  Just as far as for the issue of knowing where that water is going being an argument for it being in the district, I challenge you to give me any set of plans in this town and I can show you where it goes.  Atty. Derby is suggesting that if you know where the water is going, then it is in the district because it is different from other sites.  I cannot think of one plan that I cannot tell you which wetland that water is going to. And if we use his argument, then every site plan that comes through is in the Wetlands Conservation District and that is not the case.  

David Drouin:  So you are saying, just because it flows to the district, doesn’t mean it is in the district. 

Forbes Farmer:  Even though it is not in the Wetlands Conservation District, do we not have rules guiding the use of wetlands. 

Bill Thomas:  We do, but in this case, we are only dealing with 5D.

David Drouin:  The description on page two of the ordinance defines the District.  On page two.

Joe Hill:  I move the motion

MOTION:  Joe Hill moved to go to Deliberations.  Phil Stenersen seconded the motion.  Vote:  5-0-0

Chairman Drouin asked for a motion to begin the discussion.  

Marcia Breckenridge:  This may muddy the waters.  When you referred me to the definition of the description of the wetland district, the last sentence of the 2014 ordinance says:

This definition is not intended to prevent any Board from considering other reliable information regarding the location, boundary or other information pertinent to wetlands.  

Which has some bearing I think on that water.

Phil Stenersen:  Marcia, that water goes across my property too.

David Drouin:  I’m not sure how this applies.
Marcia Breckenridge:  Because it flows to a common body of water, and it is hard to say at what point it is Hannaford or Walmart/s.

Phil Stenersen:  It doesn’t matter, because they have an agreement, a drainage agreement.

Marcia Breckenridge:  If that holding tank that they mutually agreed to use, is that not partially Hannaford’s property?

Phil Stenersen:  It still wouldn’t apply if it was in the Wetlands Conservation District.  If you applied that, the whole town would be in the Wetlands Conservation District.  

Marcia Breckenridge:  If that is a commonly owned area, then where is the boundary between it?  There is no boundary or definitive line?

David Drouin:  It is clearly defined, the property lines are there.  That is no different when two other properties share other geological features to it.

Phil Stenersen:  A natural wetland or body of water between two boundaries.

David Drouin:  No one owns the water; it is the land underneath it.

Marcia Breckenridge:  So you are saying that the fact that it is shared, gives no credence to the argument that the Walmart project as part of the site is going on to the Hannaford property.  

Phil Stenersen:  Exactly.  Because they have a drainage easement and have agreed to do that.

Marcia Breckenridge:  And that’s what the easement does.

David Drouin:  Yes, and it doesn’t change

Marcia Breckenridge:  Okay.

MOTION:  Bill Thomas moved to uphold the Planning Board’s Decision because the site is not in the Wetlands Conservation District.  Phil Stenersen seconded the motion.  Vote:  5-0-0

David Drouin:  So this motion is passed that the Planning Board Decision is upheld.  

Mark Derby:  Thank you for giving this the quality of attention that you have.
  
Approval of minutes of February 25, 2014

MOTION:  Joe Hill moved to approve the minutes of February 25, 2014.  Phil Stenersen seconded the motion. Vote:  7-0-0

Pick reviewers for April Hearing.  

Cutoff date is Tuesday April 1, 2014 for meeting on April 22, 2014.   Bill Thomas and Joe Hill will review

Rules of Procedure-Notice of Decision second reading.
All notices of decision will have the wording added that “, “We incorporate by reference the approved minutes of the meeting of (whatever the date is).” 
Vote:  7-0-0
 Is there any other business to come before this board tonight?

David Drouin:   I have a bit of business for the Board.   I’ve had a few instances where members of the Board, town officials or the public have come to me and questioned the impartiality of people sitting on cases.  I don’t want to get into specifics. I guess this is a good time to review recusing oneself.  We are a quasi-judicial board, not a legislative board, so our rules of recusal are tighter.  We are being held to the juror standard, which goes back earlier than zoning.  We deal with perceptions.  If people are getting a perception that we are biased , not being fair or open minded,  whether we feel that way or not, that’s not the point but we’ve given that impression.  I want to remind everyone of RSA 500A:12

There are a couple of references online and in some of the seminars of the Local Government Center addressing this.  Essentially, in recusals, a good point to be made is that No man can serve two masters, meaning no public official may vote on any matter in which they have a conflict of interest, a conflict of interest being some gain or loss.  You need to recuse yourself if you have ex parte communication.  Essentially that means a discussion with an applicant without other interested parties.  If someone walks up to you and says they have a neighbor and the town is not helping, and you advise them of what they should be doing, or what form to file and  how to approach the board, you are having an ex parte communication.  If someone comes up to you and says, I have a problem and I don’t know what to do…, what you need to do is to send them to town staff, such as Dave Duvernay or your clerk to assist them.  If you have a friend who comes to you who has an issue, you may need to recuse yourself, it might be appropriate to assist that person but not take advantage of that.  #3:  An official must be as impartial as a juror.  That is, indifferent when acting in a quasi-judicial capacity.  The juror has to expect no gain or loss from the decision, they are not related to either party, they have not advised or assisted the party, and they have to recuse themselves if they have directly or indirectly given their opinions or have formed an opinion.  If it appears that any juror is not indifferent, he shall be set aside.  

Phil Stenersen:  Where does it say that that is the standard we are held to?

David Drouin:  I found that in the Board of Adjustment Handbook online. 

David Drouin:  So if you are an abutter, if you are going to gain, if you have had ex parte communication, you need to recuse yourself.  

Marcia Breckenridge:  Is it your belief that the public in general thinks this board is impartial?  Or is it your belief that the public in general has some doubts about this board? I love the Decision Tree because I think it is helpful.  

David Drouin:  I don’t think there is a general opinion.  If it was just one person coming to me, I might take it with a grain of salt.  But if it is a town official, and it has come to me from more than one source, I think it’s worth reviewing.  I think when people come here for the first time, they wonder why we beat things to death, but I am comfortable with our process.  

Phil Stenersen:  However, we are still all citizens and we can do our own thing.

David Drouin:  Dublin had an issue with drive-throughs.  If you had been holding a sign up, as a private citizen, saying that drive-thoughs should be allowed in town, then that would show that you had a bias and should not sit on the case asking for a Variance for a drive-through.

Phil Stenersen:  So then you shouldn’t vote on it, or you can’t vote on zoning amendments either.

Bill Thomas:  What happens in the voting booth is totally private, that’s different.  But if I stood out there with a sign, that’s a different story. 

Phil Stenersen:  But you’re not impartial.  If I go into the voting and vote for drive-throughs, then I’m not impartial.

David Drouin:  That means you made a decision on something.  But if prior to the vote, you are writing letters to the editor, you’ve formed a group in Rindge for Drive-throughs.com; you have a sign, you have a website, you have a petition article …the perception by the applicant and others is that one member of a five member board is not impartial. 

Forbes Farmer:  The extension of this, which I think gets a little absurd, iseven if you didn’t form a website, even if you didn’t hold a sign, but if you have a strong opinion about this thing before it comes to the Board and you know it’s coming and you know how you will vote, before you even hear it, that means you are not open to it.

David Drouin:  I think you can look at something and while personally, you may not agree with it, can you hear testimony and be impartial. And if not, then you recuse.  That’s why we have alternates.

Marcia Breckenridge:  To Phil’s point, do you have a right to go vote the way you want to?  Absolutely.   The other thing I think is important, local government, in particular, is only as good as people’s confidence in their being as fair as they can be.  People’s perception if someone has been broadcasting, which is their absolute right to an opinion, the perception fair or not by the public, if someone’s viewpoint is very strong and that very same issue comes up, the faith of the public in that is somewhat diminished.  

Phil Stenersen:  I am for landowner’s rights.  That’s a position. If somebody comes before this board and I am sitting on a case, they know that I might be pre-dispositioned for the landowner’s rights.  Even though I think as a general rule that the whole zoning is not right and not fair and does not have a place in America, I have sworn to uphold the laws.

David Drouin:  Whether you agree with it or not, the town voted for zoning in the 1960’s. I may not agree with the party in office, but they have a job to do.  

David Drouin:  Just to wrap up, perceptions are the reality we have to deal with.


Motion for adjournment 9:30




	  
Minutes respectfully submitted by:

Susan Hoyland, Clerk
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