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MEETING MINUTES:  August 27, 2013   approved September 24, 2013  

Regular members:	David Drouin (Chair), Marcia Breckenridge (Vice Chair), Phil Stenersen, Janet Goodrich, Bill Thomas
Alternates: 	Forbes Farmer, Joe Hill, Rick Sirvint 
Absent:	
Recusals:	Phil Stenersen
ZBA Clerk	Susan Hoyland
Others Present:         Sally Poikinen, Roberta Oeser, David Duvernay, Kirk Stenersen, Candice Starrett, Joyce Aujak, Sharon Rasku, Shirley Carney, Dennis Boudreau, Dick Isaakson, Richard Mellor, Robert B. Clark, Hank Whitney, Roberta Oeser, Ronald Osimo, Silas Little, Kirk Stenersen, Higher Design, Ahmad Mortada, Tim Halliday, Evie Goodspeed, Tom Healey, Nouria Energy, Tom Williamson, Williamson Environmental, Tom Coneys, Gordon Ripley, Richard Carmichael, Doug Shank, Richard Mellor, Kim McCummings, Phil Stenersen, Jim Qualey, Craig Clark.  

The meeting convened at 7:00pm with the Pledge of Allegiance.  

For those who have not attended or appeared before the ZBA, there are only five voting members.  The alternates participate in the testimony phase, and can ask questions as can anyone from the audience.  However, once the testimony is closed, only 5 voting members will participate in the deliberations and decisions.  When a regular member is either absent or recuses, the Chairman appoints one of the alternates to sit on the case.  As our signage shows, members have red signs. Alternates have blue signs.  Once testimony is closed and deliberations begin, those members or alternates sitting on a case will leave their signs up, and those not sitting will turn their signs down.

The clerk announced where the notice of the Public Hearing was posted.  Town office, police station, fire station, library, transfer station, post office, Monadnock-Ledger Transcript.

Case #1055

Rick Sirvint read the case before the board:

Continued from July 23, 2013:  Case #1055: West of the Border, LLC, 1207 US Route 202, Rindge, NH 03461, for property located at 1044 NH Rte. 119, Rindge, NH 03461, Map 7 Lot 16-1-2 for a Variance from the Rindge Wetlands Ordinance, Section 5, paragraph F to allow the installation of underground fuel storage tanks within 250 feet of vegetated wetlands.

Joe Hill summarized the relative ordinances:

1.	“Town of Rindge Wetlands Ordinance, Section 5:  PROHIBITED USES:  “The following uses are prohibited in the Wetlands Conservation District unless an applicant proves, to the Zoning Board of Adjustment, that the use does not conflict with the purposes identified in Section 2 and the appropriate variances are obtained:
	F:  No underground or above ground storage of Hazardous Materials shall take place in or within 250 feet of the Ordinary High Water Mark of Surface Waters or within 250 feet of Vegetated Wetlands.”

2. “State of NH RSA 674:55 Wetlands. – Wherever the term "wetlands,'' whether singular or plural, is used in regulations and ordinances adopted pursuant to this chapter, such term shall be given the meaning in RSA 482-A:2, X and the delineation of wetlands for purposes of such regulations and ordinances shall be as prescribed in rules adopted under RSA 482-A. Nothing in this subdivision shall be construed to limit the powers otherwise granted under this chapter for municipalities to plan land use and enact regulations based on consideration of environmental characteristics, vegetation, wildlife habit, open space, drainage, potential for flooding, and protection of natural resources, including critical or sensitive areas or resources and groundwater. In the context of such authority, municipalities may define and delineate resources or environmental characteristics, such as wet soils or areas, and shoreline or buffer areas, in a manner different from the common meaning and delineation of wetlands required herein. “

Sitting on this case were Marcia Breckenridge, Janet Goodrich, Bill Thomas, David Drouin and Forbes Farmer.

Silas Little :  With me this evening are Mr. Ahmad Mortada of West of the Border, Mr. Williamson, an environmental scientist, Mr. Tom Healey of  Nouria Energy, a specific designer of the underground storage tanks, Mr. Kirk Stenersen of Higher Design who prepared the site plan and with the assistance of the wetland soil scientist has located the wetlands.  

Silas Little:  The Town of Rindge recently adopted a zoning ordinance which would allow gasoline stations in the Gateway district.  The issue that we are confronted with is that in the year 2000 the Town of Rindge adopted a wetlands ordinance which mandated a separation of 250 feet from vegetated wetlands. Basically, the wetlands are mapped here, shown in green, and it is not possible on this site to get 250 feet from the wetlands.  We are seeking a variance to be able to put the underground storage tanks 125 feet from the wetlands. 

Silas Little:  In the year 2000, when the wetlands ordinance was adopted, the technology for underground petroleum storage tanks was in the process of change.  Now, instead of metal tanks, we have double -walled fiberglass tanks to install.  The point I wish to make is that, with the controls that are on double-walled tanks, and the fact that you are using fiberglass which is essentially non-reactive to ground water, the 250 foot separation does not reasonably satisfy the requirement of obtaining a reasonable result with the application of this property.

Silas Little:  Mr. Tieger of Tieger Realty has supplied a letter  basically saying that there will not be any adverse impact to abutting property values from placing these tanks in the ground.  The tanks will not be visible and the controls that Mr. Williamson and Mr. Healey will address will make sure that they function properly.  We believe this application is within the public interest because at this point in time, within the gateway district, because of the 250 foot separation requirement, effectively there are no properties which could have a gasoline station because gasoline stations require underground storage tanks.  The Town of Rindge in 2013 decided it would permit that use, so one then has an immediate conflict if the zone in which these are permitted, has lands and characteristics that one cannot establish the necessary separation to install underground storage tanks, then one is in conflict with the zoning ordinance.  Since this is the most recent adoption of the ordinance, one should give consideration to a variance where adequate separation can be obtained. In this respect, The State of NH only requires 75 feet and we easily comply with the 75 foot separation from wetlands.  We assert that with respect to the purpose of the ordinance and substantial justice, one should read the entire ordinance to see that this variance meets the criteria.  We seek to make the use of the property a permitted use while seeking a variance from the setback.  We believe that the present requirements for the setback do not realistically reflect the technologies that are available for the installation of these types of tanks and the alarm systems that are involved. 

Silas Little:   The migration of these types of fuel in the ground in these types of soils , (assuming that both walls were breached and the monitoring system completely failed,) is approximately 2 foot per year, assuming a steady leak.  As soon as a leak was detected, it would go into the outer container unit.  There would be a sensor which will inform the operator that there is a problem.  These tanks must be tested by the state, the operators are certified.  Mr. Healey will address this point in further detail.

Silas Little:  The technologies are not really addressed by the original zoning ordinance of 2000 when there was a 250 foot separation requirement.  That separation is understandable when one was dealing with the old technology.  Single walled tanks are no longer permissible.  This new technology of double walled fiberglass tanks will protect the ground water and the experience in the industry is such that they do not have the failures as they did with the single walled tanks. 

Atty. Little invited Kirk Stenersen of Higher Design to address the Board.   

Mr. Stenersen showed a plan of the overall parcel.

Kirk Stenersen:   This is a 16.5 acre parcel and the largest parcel in this district.  We are unable to meet the 250 foot setback.  

Mr. Stenersen then showed an aerial overview of the Gateway District which located some delineated wetlands and some approximate wetlands.  (SCS soils mapping) 

Kirk Stenersen:   In my opinion, the only place you could have underground storage tanks which would meet the 250 foot setback would be on two residential properties on Shady Lane.  From the standpoint of this district, gasoline sales and service is an allowed use, and yet there is a hardship in the aspect that you cannot meet the setback.  

Janet Goodrich:  On the previous drawing, could you please show us the 250 foot requirement?

Kirk Stenersen showed the 250 foot radius on the plan.  

Bill Thomas:  What is the basic topography on this lot?  From the storage tank toward the wetlands.  

Kirk Stenersen:  The existing edge of the parking lot follows along an area that is more or less flat, it pitches to the back where the septic system is, and then it drops off fairly steep, to the wetlands.  

Tom Healey from Nouria Energy out of Worcester Massachusetts, a petroleum wholesaler and retailer addressed the Board:

Tom Healey:  I’ve been involved with Underground Storage tanks for 20 years now.  I’ve seen this technology evolve over the years with many changes in the past 10 -13 years when the Town of Rindge Wetlands Ordinance was adopted.  
Everything going into the ground today is in a double walled system.  This is all secondarily contained.  If there were a breach, it would go to a second container.  All products are UL listed.  NH DES is one of the most thorough organizations, there is a detailed design review process, and a professional engineer is required to inspect any system before it can be put into service.  There is operator training, and third party testing. 
 
Janet Goodrich:  You have put a lot of emphasis on the fact that there is periodic testing.  Could you define that better?

Tom Healey:  There is a monthly checklist provided by the DES.  This includes looking into tank top components, making sure that everything is functioning properly.  The operator would have to go around the system and check for leaks beneath the dispenser.  The tank has a continuous monitoring going on.   The spill container manholes encapsulate the fill pipe.   If an operator should unhook a hose and it spills, it will go into a container and not into the ground.  

Janet Goodrich:  Training can be a very loose term.  Can you describe the operator training in more detail? 

Tom Healey:   A and B operator training is more detailed.  Ahmad would have to be certified by the state DES.  With that training, he is passed with performing C letter training to his store employees.  Employees would have spill response training, the basics.  Ahmad would have to maintain a log of training at the facility.

Rick Sirvint:  Do you have the manufacturer’s description of the tanks?

Tom Healey:  I do not have that with me, but I can get it for you.

Rick Sirvint:  Is the electrical system that monitors this independent or on a private grid?  If you lost electricity, would this system work?

Tom Healey:  The system requires electricity.  If you lost electricity, this would not function.  You could have a backup generator if you chose to.

Rick Sirvint:  In the event of a failure, what is the protocol in case of failure and who pays for that?

Tom Healey:  The tank operator would be required to provide evidence of financial responsibility; whether it is qualifying through the state reimbursement clean- up fund or through private environmental pollution insurance, I believe.  I’m not sure which methods the owner would choose to meet that DES requirement.  

Bill Thomas:  I was interested in knowing the design life of one of these tanks?

Tom Healey:  These are warrantied for 30 years.  

David Drouin:  Does the alarm inform a third party or just to the owner-operator at the facility?

Tom Healey:  You could set that up many ways.  It could go off just at the location, or you could set it up to send a remote message via email or internet connections or through a phone call or to an emergency response contractor.

Marcia Breckenridge:   Can you foresee of any circumstance in which the town would be liable in any financial way if there is pollution of the water?

Silas Little:  Under the present Supreme Court decisions, there is no liability imposed upon the town with respect to their land use decisions.

Silas Little introduced Mr. Tom Williamson, a hydro-geologist.

Tom Williamson:  (Williamson Environmental)  I have been in the petroleum assessment and clean-up field since 1985.  I’ve come full circle from the single wall tanks which were the nightmares that we all remember.  These new systems are terrible for my industry.  We are not seeing the releases that we once saw with single wall tanks. It’s a good thing for the environment.   A lot has to go wrong today before a leak can happen.  In the days of 10 cent per gallon gas, no one cared.  At prices today, no one wants to lose a drop.  These systems are monitored all day long.  Everything is secondarily contained today:  from the nozzle on your car to the underground tank.  

Tom Williamson:  But let’s just say something did fail.   The bottom line is that first, with a leak, you would need to reach a point of ground saturation before you can get to the water table and then the gasoline would move only 2.5 feet per year on average.  Using that calculation, it would take 30 years for this leak to get to that wetland.  The gas formula itself has changed.  Gas used to contain MTBE which is highly soluble in water.  The other major components of gas, the B techs do not move as fast.  You don’t see big plume migration anymore.  

Rick Sirvint:  In your experience, has there ever been a failure of this type of tank?

Tom  Williamson:  I am aware of none that were not an installation error. All of your installation contractors have to be licensed and certified by the manufacturer to install equipment.  State agencies inspect before backfilling and pressurizing.  
Everything is tested before operation, there is periodic testing, daily inventories, 24/7 monitoring, and certified employees.

Rick Sirvint:  How many gallons does a typical tank hold? 

Tom Healey:   I’m not sure for this installation, but typically around 30,000 gallons.  

Forbes Farmer:  I think you said it would take 30 years for a leak to travel 125 feet.  Doesn’t that depend on the level of down flow from the bottom of the tank to the water level?

Tom Williamson:  Primarily, we’re looking at migration, once it’s out of the tank and hits the water.

David Drouin, Where is the water table?

Tom Williamson:  6 feet 

David Drouin:  So essentially, this underground tank will be underwater by about 6 or 7 feet.

Tom Healey:  Yes, it will be.  

David Drouin:  101 in Wilton had a tank issue?

Tom Williamson:   Yes, I am the clean-up contractor on that.  

David Drouin:  What happened there could never happen here?

Tom Williamson:  Those were single walled jacketed tanks, installed to replace single wall steel tanks.  What was cleaned up was residual leakage from the old tanks (1940s and changed in the late 80’s).   That ground was saturated.    We have been routinely sampling the river swale and have not come up with one stitch of gasoline in the surface waters. 

Rick Sirvint:  The tank goes on a bed of sand and gravel.  How much sand and gravel and how far is this from the water table?

Tom Healey:  The installation guidelines don’t go by the water table.  Traditionally, one foot bed of stone beneath the tanks with a two foot distance around the perimeter.   If you have high ground water situation, you put in an anchoring system.   

Forbes Farmer:  This is a 125 foot difference between what the town says and what you are asking for.  What would be the hardship if you waited for the town to vote to change this based on this new technology?  Why not wait and let the town decide that it is in fact in their best interest to amend the wetlands ordinance?

Silas Little:  One of the standards of hardship is that there is no fair and substantial relationship between the particular provision in the ordinance and this property and what we’re seeking to do.  What we are proposing to do is reasonable and meets the objectives of the ordinance.  The town voted to allow gasoline dispensing in this Gateway district.  It looks like and we are in a position where we are saying now that a vote of this town has occurred and because this area is zoned as a gateway district, we cannot accomplish the objective of that amendment unless we can get a variance to this 250 foot requirement.  I think it is important to consider that the State of NH only requires 75 feet.  

Joseph Hill:  The town can vote to have a more restrictive ordinance than the state and they have. 

Silas Little:  There needs to be a fair and substantial relationship, a methodology for the 250 foot separation.  In the year 2013, there is no rationale that supports a 250 foot buffer.  

Forbes Farmer:  If that is true, why would it be such a hardship to wait and let our wetlands group or a group of citizens reconsider this?

Silas Little:  The simple answer is that that is why we have a variance procedure.  So that we can seek relief when it is appropriate.  

David Drouin:  One of the criteria is the unique features of the property.  Since you have a whole district that does not meet the criteria, why is this property unique?  And, would you also address, even though this use may be permitted, why would this be appropriate?

Silas Little:  There are essentially two tests for hardship under a variance.  One is the property is unique from other properties.  The other test for hardship is the fair and substantial relationship between the ordinance and this property.  The test I am arguing on is the first test for hardship.  It doesn’t have to be so unique.  I think this is appropriate to grant because 1) the Best Management practices are such that the likelihood of a spill of a sufficient amount to ever reach the wetlands is nil.  The migration that Mr. Williamson talks about is based on saturation, not someone just pulling the nozzle out of their car and driving off.  The monitoring would pick up any problems.  The technology makes this application appropriate.  2)  The town did decide to vote to permit gasoline stations in this district.  To get a gasoline station, you need underground tanks.  

David Drouin: This newly voted permitted use is obviously in conflict with an existing higher ranking ordinance.  I don’t think this was discussed when it was voted on in 2012.  This whole district now would need a variance for this one particular use.  It seems that the Board’s hands are tied.  In order to have this permitted use, you need to grant a variance.  

Bill Thomas:  Just because something is a permitted use, does not mean there has to be a gas station in this district.  The fact that there is a 250 foot setback voted on by the residents of this town shows a great concern for the wetlands as they chose to put a more restrictive guideline on it.  It seems to me that this indicates a level of concern by the voters in this town that wetlands issues are very important to them.  The other issue is that a variance goes with the land in perpetuity.  This is not something that is a short term thing.  


Joe Hill:  One of my concerns is that every one of us in town is totally dependent on water.  We don’t have town water.  We all have wells.  This Board has time and time again been extremely careful about violating wetlands because of this.  Because all you need is one catastrophe and multiple people have a problem.  Yes, there have been advances in the tanks and in technology but we still have the problem that we are dependent on the water that is in the ground.

Chairman Drouin opened questioning up to the audience.  

Dick Isaakson:  Back in 1990, the Rindge Water Resource Protection Plan was adopted.  There is an aquifer protection district ordinance.  In that document, it states that we have our aquifer areas.  In this parcel here, you have wetlands. Wetlands are the recharge area for an aquifer.  The medium aquifer coming out of this area is Crowcroft.  If we have an ordinance for aquifer, shouldn’t there be a variance for that as well?

Roberta Oeser:  This is not in the aquifer protection area.  

Tom Coneys:   I’m a class A operator.  I agree with the applicants.  I don’t think what they are saying is inaccurate.  The part that is being overlooked is the human factor.  Don’t discount the technology but consider that there is a human factor and human error to be considered.

Dennis Boudreau:  My property abuts his property.  My well is next to property line. In the event of a spill, it will run down the swill between properties and right to my well.  

Kirk Stenersen:  The existing well on this property will be relocated.  We are over 250 feet to his well.  

Dennis Boudreau, I’m not talking about underground tanks, I’m talking ground spill. Everything drains downhill.  I went through an expense to put that well in. 

Forbes Farmer:  Are you in favor or against this?

Dennis Boudreau:  I’m against this variance.  I understand the technology but we do have the human factor.  My well is close, it’s not the underground tanks, it’s the ground spills, the numbers of cars filling up there, when it rains, it will run down through the properties.  

Janet Goodrich:  We are talking about underground tanks, not ground spills.  The question before us is about underground storage tanks.  The ground spills would be covered by an allowed use.   

Marcia Breckenridge:  For the purposes of this hearing, the discussion of ground spills is moot.  It is an allowed use.  It is the 250 foot setback that we are discussing.  

Gordon Ripley:  Brings to mind the story of the person who buys a house next to an airport and then complained about planes.  This business hasn’t been here that long.   Did the business owner think about this before?  I’m curious why this wasn’t considered when they bought the business?

Silas Little:  I think the simple issue is, when the ordinance was changed to permit this in the gateway district, then this was considered.

Dave Drouin:  Prior to this being voted, there was no desire for a gas station?  I recall this business being discussed when this change was discussed?  I understood that this property was specifically referenced as desiring an ordinance change?

Silas Little:  I was not part of the planning board process for that.  

DavidDuVernay:  I think a better question is, did the planning board even contemplate that there would be gas stations when they amended the ordinance?  Particularly if it was possible to put an underground tank here?

David Drouin:  I would hesitate to criticize another board.  However, in this case, I think it needs to be looked at again by the Planning Board.     

Sally Poikenin:  My nephew built that building.  He built it for flowers and grain and had no thought of gas stations.  We have three gas stations in town, are we concerned about them?  I guarantee they didn’t go through this. 

George Carmichael: I think they made a great case for safety and for hardship.

Sally Poikinen:  I do, too.

Doug Shank:  What I’m hearing argued here is that there is not one individual property, but almost everything in the district would need to have the ordinance overturned.  It would be far better to go the additional step, go back to the town and question the voters to see if 250 feet is a reasonable setback requirement.  

David Drouin:   We give relief to cases that are presented that meet a certain set of criteria.   Every case is individual.   You are essentially setting aside an ordinance or part of it for one property.  This is a bit unique as we have had a change recently for this use.

Evie Goodspeed:  I think the technology is tremendous, I think the training is incredible.  I think this would be a very safe gas station.  

Forbes Farmer:  I would like to hear from someone on the Wetlands commission or Planning Board who could speak to this?   I have to take on face validity what I’ve heard about technical abilities of this tank:  the ordinance hasn’t caught up yet to this technology. This is a 50 percent decrease in the length of space in this wetland.  It’s not like a 5 foot difference, half the distance and I think that is significant.  

Richard Mellor:  I don’t want to speak for Conservation specifically.  In response to that, I entirely appreciate your position.  A variance is forever.  It seems to me that if the intent was a proposed change to the wetlands ordinance at the same time, it would have happened.  Give the folks in town a chance to hear this and decide.  We only have our private wells. Something like this could be a lot worse.  An appropriate way to handle this is to give the folks in town a chance to hear it and decide.  

Kim McCummings:  I also will not speak for the Planning Board.  I am just one member.  First, to the comment that the applicant had an intent to have a gas station, that may have been a motivation to move forward.  I think there was a step that was missing here.  It would have made sense to update the wetlands ordinance on the ballot at the same time as the Gateway District change in allowed uses.  Thirdly, this was passed at public hearing and not a unanimous vote of the Planning Board. The bottom line was left to the town to make the decision.  It moved forward and the town voted for it.  

Phil Stenersen:  I was on the committee that looked through the Wetlands Ordinance and brought changes to the voters.  The 250 foot setback did not come up at that time.  Basically, it was untouched.  It did not come up one way or the other.  

Silas Little:  Thank you all for your attention and your good questions.  This is a singularly large parcel that stands alone from others in this district.  We cannot locate the tanks in a better place that serves the ordinance.  

Jim Qualey:  I would think the Board would want to know the failure rate of these tanks.  My second question is about the ZBA process.  Can you put conditions on a variance approval?

David Drouin:  Yes, Variances can be conditioned.  

Sharon Rasku:  I voted against the gas stations up front.  I intend to vote against it again.  We have three gas stations in town and gas makes difficulty.  Put gasoline and water together and you have problems.  The voters need to vote on this.  

Chairman David Drouin read the following letters into the record: 

Robyn Payson - opposed
Tieger Realty – in favor
ConCom report - opposed
Edward Lamoureux - opposed
Select Concrete – in favor


MOTION:  Joe Hill moved to go into deliberative session,  Janet Goodrich seconded, and all were in favor. Vote 5-0-0

DECISION TREE FOR A VARIANCE Case #1055

1. The variance use would be contrary to the public interest because the reduction in setback is 50% of what the town voted, and that is substantial.  

	Vote:  (Y )       			 (All  )                      	 N:       
                  
2. Granting the variance would not do substantial justice because it presents a possible threat to the wetlands and private wells by cutting setbacks by 50%.     

	Vote:  (Y)         			(All)			N:                                           
 
3. The variance would not be consistent with the spirit and intent of the Rindge Zoning Ordinance because this variance does not promote health and safety and welfare of the town water sources as expressed by the voters in 2000.  

	Vote:  (Y)			(All)			N:                                           

4. Granting the variance would not diminish surrounding property values as evidenced by a local realtor. We have no value objections by the abutters.  

	Vote:  (Y)          		(All)			N:                                           

5.  Special conditions do not exist on the property that distinguish it from other properties in the area, such that literal enforcement of the ordinance results in unnecessary hardship.  A large percentage of the properties in this district have the same or similar wetland issues.  

	Vote:  (Y;)			(All)	                         N:                                           

5a. There is a fair and substantial relationship exists between the general purposes of the Zoning Ordinance provision(s) and the specific application of the provision(s) to the property.

	Vote: (Y )        			(All)                      	N:    
    
5b.  The proposed use would be a reasonable one because: 
 
	This is not applicable as this is an approved use and not a use variance.  n/a           

	Vote:   (Y)   			(All)    			N:         

MOTION:  Marcia Breckenridge moved to deny the variance  because four of the five criteria were not met.  Bill Thomas seconded.  Vote: Unanimous

David Drouin:   Your variance has been denied.  You have thirty days to appeal.  


  5  CASE #  1056

Forbes Farmer read the case before the board:


Continuation from July 23, 2013:   Case #1056:  Tim Halliday, 7 Dolly Lane, Rindge, NH 03461, for property located at 1417 Route 119, Rindge, NH 03461, Tax Map 6, Lot 17-1 for a Variance from: section V paragraph J; and section VI paragraph C 5b of the Rindge Sign Ordinance to place an internally illuminated, 60 square foot, glass tube sign on his newly located diner at the corner of Route 119 and Route 202.

Discussion of  VI C-5b and VI C-5c and to omit paragraph Q.  

Rick Sirvint summarized the relative ordinances from the Town of Rindge Sign Ordinance as follows:

Section V:  Prohibited Signs:  Notwithstanding any other provisions of this Ordinance, the following signs are not allowed in any District:

Paragraph J:   Signs with neon or glass tube lighting except as provided in Section VI.C.1 of this ordinance.


VI.  SIGN REGULATIONS BY ZONING DISTRICT:  PERMIT REQUIRED

	C.   COMMERCIAL DISTRICT, GATEWAY DISTRICTS AND COMMERCIAL USES IN THE BUSINESS/LIGHT INDUSTRIAL DISTRICT:
1. Neon signs, up to 2 square feet, when displayed inside store windows indicating ‘Open’ or ‘ATM’ are allowed and must comply with illumination limitations. No permit required.
The following signs are allowed with Site Plan Review:
5b.	A single business, in a single building, which is located on a corner lot, may have 1 sign facing each public road.  The total maximum sign surface area of both signs is not to exceed 48 square feet, but in no event shall any individual sign be larger than 32 square feet. One additional sign no larger than sixteen (16) square feet is allowed on the building.

Sitting on this case will be:  Marcia Breckenridge, Janet Goodrich, Bill Thomas, David Drouin and Rick Sirvint  

Janet Goodrich:   I have a question on whether we are looking at 5b or 5c for this application.

David Drouin:  There are two businesses on that lot of land. Is that what you are seeking relief from?

Tim Halliday:  Yes, it is.  We are seeking relief for two items, size and illumination.

Janet Goodrich:  It does make a difference in the size allowed.  

5c.  A group of 2 or 3 businesses may have one sign per entrance from a public road or public access road. Each sign is may be no larger than 40 square feet. The sign may be a directory sign or a sign identifying the building or site or a combination of both. If a directory or combination sign, it shall be coordinated in material, shape, lettering, color and/or decorative elements. Individual occupants within a building or collection of buildings may have, in addition, 1 sign with up to 16 square feet of sign surface area per occupant on the exterior of the building. 

Tim Halliday distributed a letter from Mr. Richard J. S. Gutman, Director and Curator of the Culinary Arts Museum , Johnson & Wales University to board members.  

Tim Halliday:  We’re here for two separate requests. The sign ordinance prohibits internally lit signs.  The bulk of the members wanted to allow them.  The intent was to revisit the sign ordinance.  That was five years ago. I think we’ve met all the points.  The Diner is unique enough.  It is different from other businesses.  We are not setting a precedent.   

David Drouin:  This is about 50% larger than what is allowed.  Can you talk to scale and setting?

Tim Halliday :  The sign ordinance requires a way of measuring it.  The H and T in Hometown makes it look a lot bigger.  It would be about 48 square feet  but the ordinance has you make a rectangle out of it

Rick Sirvint:  I think the issue is not the diner.  I have serious doubts that this is a historical diner and that this represents a historical place.  First of all, the original name of the diner is not the Hometown Diner.  I have the photograph of the Silver Diner restaurant; I do not accept the sign to be a historical sign.  

Tim Halliday:  I am not claiming the sign is historic.  The DINER part is historic.  The Hometown may have been added later.   I am certain that the original diner was stainless and looks similar.  

Evie Goodspeed:  As you can see on the Silver Diner, it was sided over and the pictures show rounded rolled aluminum sides.  

Rick Sirvint:  These letters talk about historical.  You can have something old and it is not historical nor a historical site.  I am questioning the argument that the diner itself requires this particular sign.  

Marcia Breckenridge:  This conversation is totally irrelevant.  

Evie Goodspeed:  Two and a half years ago, I didn’t know much about diners.  In the past two and a half years, I’ve learned quite a bit.  Diners are an integral part of history and they do have historical value.  They were meant to be moved.  The historical value of a diner is in the characteristics of the diner.  Diners have these great neon signs.  It can be quite iconic in American History.  We are showing the history of diners and the accuracy of diners and we are trying to get a variance to allow that

David Drouin:  An antique car may not have its original engine, but it is still an antique. 

Evie Goodspeed:  Yokem’s sign in Portsmouth has been saved.  The city decided that that sign is so integral to that area that they are restoring it.  

Joe Hill:  I have two questions for Tim. If the Board were to turn down the neon part of the sign, but not the size, have you considered a different way to illuminate the sign?  My second question is that you lit this sign up so people could see what it looks like, but you did this prior to receiving approval?

David Drouin:  That is an enforcement issue and we have no enforcement authority.

David Duvernay:  I have no issue.

Tim Halliday:  If I get approved for size but not lighting, I will mount the sign and perhaps light it some other way.  

Rick Sirvint:   The people in Rindge did pass an ordinance against neon signs. A lot of people regard them as low class, vastly commercial and gaudy.  In terms of a New England thing, I have not seen any neon signs; I think this does change the character of the town.  I am concerned about neon signs, I respect what you did in terms of restoring it, but I am concerned about neon signs. In terms of American culture, neon signs have traditionally represented crime, low class and I refer to the classic Twilight Sign. 

Evie Goodspeed:  Neon for many people represents a dirty word, the glossy strip of Vegas.  Times are changing, what you see today, in the pictures that I sent, the bright light that may have been tacky to some, to other people, is not the case. Attitudes have evolved.  In the diner world, you are going to find signs similar to this.

Marcia Breckenridge:  I’ve been listening and trying to catalog this into three general points.  One of the big interests in Rindge is in developing this gateway so that we do have Rindge as a destination place.  The West Rindge Village Meetings at the Methodist Church have addressed this.  If one of the prime goals of town is to have it be a gateway, that is an important point, then it seems to me that when people say they are in favor of a diner, part and parcel of a diner is the traditional diner sign.  Those are historically intertwined icons.  They are inextricably linked historically.

Marcia Breckenridge:  I drove by last night to see the sign.  I stood in front of where the sign would be located.  It is facing an intersection with lights that are on 24/7.  I have a hard time understanding how this will be a problem.  This does address the town’s overwhelming interest to be a destination and not a pass-through town.  I am interested in the spirit of this history; I see this as a positive that will help with the Gateway district.  

Janet Goodrich: I can appreciate Rick’s concern and we saw one neon sign after another.  This is a diner. This is unique to this particular piece of architecture.  It is not appropriate for most other forms of businesses.  

Forbes Farmer:  This sign is a very bold suggestion.  It does clearly move the town forward to some identity.

Al Boudreau:  I am commonly known as the pumpkin man.  I was born and raised across the street from Route 119.  Otter and beaver swam in Pearly Pond then.  I am for this change.  This man deserves his sign.

Gordon Ripley:  I am 74 years old.   Mrs. Breckenridge echoes how I feel.  I see the word diner in neon.  Hometown is just an added plus.  We will adopt this place as our meeting place.  People come from all over the USA to see a diner. We keep talking about what we want our identity to be like.  I think this is a beautiful sign.  I think neon should be judicially controlled.  He is asking for a variance to use neon on a building that historically used neon.  I think this diner will benefit Rindge.

Sally Poikinen:  I live in West Rindge.  I think this sign is great and it belongs on the diner. 

Craig Clark, Fitzgerald Road:  Does anyone know why the Planning Board was against neon?  I disagree with what Rick Sirvint says – that neon is low class.  We’ve been to the MFA where there was neon artwork on display.  It is quite beautiful.

Roberta Oeser:  Neon was prohibited in the old sign ordinance because it was mercury based and wasn’t being made anymore.  I think it will be nice to have something else on that corner.  

Ed Lamoreaux:  We should thank Mr. Halliday for not putting a MacDonalds up on the corner.  I think he’s run a very good PR campaign.

David Duvernay:  One of the purposes of this board is to grant a variance when something is unique.  What is unique is that this is a diner.  

Kim McCummings:  There is some concern of how to maintain the rural character of Rindge.  If this diner didn’t have a sign on it, people would still find it.  I think the diner can have a unique sign without going against the ordinance today.  We have to think about what might be on this site in the future.

Roberta Gordonstein:  I have one concern.  If we grant this, everyone else will feel that they can ask too.  Even without a sign, you will be very successful.  

Hank Whitney:  I like the sign.  I think it’s beautiful.  It will hide the ductwork.  I’ve lived here all my life.

Jim Quaily:  I’m not one of those people who is a diner hobbyist.  Nothing says diner like a brightly lit sign that says diner.  I have trouble seeing what the adverse impact might be.

Tom Coneys:  I see a number of  issues here.  The Planning Board let the town down.  This plan was approved.  I have no issue with neon but it is clearly a prohibited use.  

Marcia Breckenridge:  If there were never going to be any exceptions or variances for anything, this board would not have to exist.  

Ron Osimo of Thomas Road:  That diner needs that sign.  I am in favor of it.  

David Drouin:  New Hampshire has a long history of neon.  It was connected with the tourist trade at the time.  This variance is setting aside something that has been specifically prohibited.  

David Drouin read letters into the record:  They were:

Willis Fogg and Grace Fernald – in favor
Judy Unger-Clark – in favor
David Duvernay (private citizen) – in favor
Jeanne E. Carguilo – in favor
Edward Lamoureux – opposed


MOTION:  Janet Goodrich moved to go into deliberative session,  Bill Thomas seconded, and all were in favor. Vote 5-0-0

DECISION TREE FOR A VARIANCE Case #1056


1. The variance use would not be contrary to the public interest because:

A:  In terms of Illumination standards

It is appropriate to the character of the sign and the surroundings.


B:  In terms of Size:

The size of the proposed sign is appropriate for the scale of the building and location,  

Vote:  Yes:     3    Goodrich, Breckenridge, Thomas	No:    2 Drouin, Sirvint

2.  Granting the variance would do substantial justice because:

It will draw more attention to a commercial district. It will not diminish property values.  It is period appropriate.  The loss to the landowner would be that it takes away the iconic period sign.   

Vote:  Yes:     4  Goodrich, Breckenridge, Thomas, Drouin	No:    1 Sirvint

3. The variance would be consistent with the spirit and intent of the Rindge Zoning Ordinance because: 

It does not have a negative impact on health, safety, and welfare. It is not inconsistent with the character of the Gateway Central district or the characteristics of the diner.  

Vote:  Yes:  4  Goodrich, Breckenridge, Thomas, Drouin  	No:    1  Sirvint

4. Granting the variance would not diminish surrounding property values because:

 We have no testimony to the contrary and the support of the abutters.

Vote:  Yes:  4  Goodrich, Breckenridge, Thomas, Drouin  	No:    1  Sirvint

5. Special conditions do exist on the property that distinguish it from other properties in the area, such that literal enforcement of the ordinance results in unnecessary hardship.

The special condition is that it is a 1947 style sign on the 1947 diner and the style and illumination is consistent with it being a diner. 

Vote:  Yes:  4  Goodrich, Breckenridge, Thomas, Drouin  	No:    1  Sirvint

5a. No fair and substantial relationship exists between the general purposes of the Zoning Ordinance provision(s) and the specific application of the provision(s) to the property because:

SIZE: 

Restricting the size does not conflict with the general purpose of the zoning ordinance.

LIGHTING:  

It is not really in conflict with the purpose and intent of the sign ordinance. The illumination is in character with the structure.  

Vote:  Yes:     3    Goodrich, Breckenridge, Thomas		No:    2 Drouin, Sirvint
    
5b.  The proposed use would be a reasonable one because:  

	Not applicable 

Vote:  Yes:     5    (ALL)					No:    0

MOTION:  Bill Thomas moved to GRANT  the variance for the oversized neon sign as all five criteria have been met and with the condition that the oversized neon sign only be used in the operation of a diner.  Marcia Breckenridge seconded.  

Vote:  Yes: 3  Goodrich, Breckenridge, Thomas			No:    2  Sirvint, Drouin


David Drouin:  Your variance has been approved.  There is a 30 day appeal period.  Proceed at your own risk.  

Approval of minutes of July 23, 2013
MOTION:  Marcia Breckenridge moved to approve the minutes of July 23, 2013 with editing corrections.  Joe Hill seconded the motion. Vote:  5-0-0

Reviewers

Next meeting will be on September 24, 2013.  Cutoff date is 4 PM. Tuesday September 3, 2013.   Joe Hill and Bill Thomas will be the reviewers for September.  

Next Meeting:

Sunridge Neighbors:  The ZBA will meet at 6:15 PM on September 24, 2013 to meet with the town counsel.  The regular meeting will commence at 7:00 PM and will be a remand hearing.  

Motion for adjournment  12:25pm

Minutes respectfully submitted by:

Susan Hoyland, Clerk
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