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MEETING MINUTES:  September 24, 2013  approved October 22, 2013   

Regular members:	David Drouin (Chair), Marcia Breckenridge (Vice Chair), Phil Stenersen, Janet Goodrich, Bill Thomas
Alternates: 	Joe Hill 
Absent:	Rick Sirvint
Recusals:	Forbes Farmer
ZBA Clerk	Susan Hoyland
Town Counsel………Gary Kinyon
Others Present:  Dave Duvernay, Roberta Oeser, John Hunt, Joe Hoppock, Jim Morris, Michael Devlin, Kenneth Robinson, Kevin Sawyer, Henry Finch, Elizabeth Weston, Lynda Hunt, Heidi Graff, Andrew Graff, Bill Preston, Don Pyke, Bill Harper, Maryann Harper

The meeting convened at 7:00pm with the Pledge of Allegiance.  

The clerk announced where the notice of the Public Hearing was posted.  Town office, police station, fire station, library, transfer station, post office, Monadnock-Ledger Transcript.

Joe Hill read the case before the board:

Case # 1039a: Sunridge Neighbors; Andrew & Heidi Graff, 111 Sunridge Rd., Rindge, NH 03461, Map 1 / Lot 11-4 and William & Maryann Harper, 154 Sunridge Rd., Rindge, NH 03461, Map 1 / Lot 11-7,10,11,12,14,15-3  Appeal of Administrative Decision by Rindge Board of Selectmen concerning properties of John Hunt, 165 Sunridge Rd., Rindge, NH 03461  Map 1 / Lot 11-8 and part of the 1994 Sunridge Subdivision titled Plan of John B. Hunt with Sunridge Castle and John & Lynda Hunt, 63 Sunridge Rd., Rindge, NH 03461 Map 1 / Lot 11-1 and part of the 1982 original Sunridge PUD Subdivision. 

{NOTE:  this hearing is pursuant to remand orders of the Cheshire County Superior Court in Case #213-2012-CV-00215}


Sitting on this case will be Marcia Breckenridge, Janet Goodrich, Bill Thomas, David Drouin and Phil Stenersen.

David Drouin:  This is a remand hearing.  The typical order would be that the original applicant would speak first.  However if Atty. Hoppock has no objections, I will ask Atty. Morris to begin.

Atty. Hoppock:  We discussed his earlier.  I have no objections.

Atty. Morris:  My name is Jim Morris and I am an attorney with the law firm of Orr & Reno in Concord, NH.  I am here tonight representing John and Lynda Hunt in connection with this remand back from the Superior Court.  For the benefit of the board, I wanted to give some history and background, most of which I’m sure the board members are familiar with:

· Starting in 2009, the Hunts rented out their property at 165 Sunridge Road known as the Castle. 
·  In 2011, they began to rent out the property that they purchased from Mr. Holloway, which is known as the Holloway House.
·   In January 2012, several Sunridge residents complained to the Selectmen. 
·  The Selectmen held a hearing to consider their complaints:  that the Hunts were renting out these properties in violation of the Town’s Zoning Ordinances.  
· The Board of Selectmen made several determinations, the critical ones being that the primary and principal use of the Hunt’s Castle residence and the Holloway House residence are residential.  The following accessory uses of both the Hunt Castle and the Holloway House were permitted:  Rentals that occur no more frequently than once a week; 	Rental of the premises for a term of more than one week.  Other uses were not accessory uses as they were not customarily associated with the residential use.  These included rentals for events such as banquets, weddings or receptions, rental at a frequency level of more than once a week.
·   The neighbors appealed that determination to this board, which held hearings a year ago last May 2012.  After deliberations, the Board of Adjustment announced that it agreed with the Selectmen’s decision except that it deleted the references to imposing limitation on the number or term of rentals and it imposed certain conditions:  That all rental visitors to the Castle would access the Castle by the alternate road, which was later specified as Sauvola Lane or Road.  That all marketing materials would contain certain directions to the property via the alternative road.  No directional nor informational signs should be placed on Sunridge Road or Little Meadow Brook Road indicating the Castle’s location; information indicating property bounds and restricted areas would be included in all marketing materials, Rental visitors would not be granted access to the resident’s beach, and that would be posted and rental usage would remain subordinate to the primary use of Sunridge Farm.  
· That Decision was appealed by the Sunridge Neighbors to Superior Court.
·   There was a trial held before Judge John Kissinger and Judge Kissinger issued an order on April 15, 2013.  The Judge in his order said he had three issues before him:
	1.  Whether the rental of the Hunt properties as vacation destination rentals would be Tourist Homes under the Rindge Zoning Ordinance.
	2.  Whether the Hunts improperly operate a business in a Residential Agriculture District without a variance.
	3.  Whether the rental use of the Hunt Houses are accessory uses to the residential uses of the property.

· The court made findings that the Hunt Castle was a tourist home, because it was owner-occupied.  The court decided that owner-occupied didn’t mean that the owner would stay there, what it meant that it was an owner’s house which the owner occupied at one time.  The court found that he did not have to occupy it while it was rented in order for it to be a tourist home.  The court found that it provided temporary lodging to overnight guests for compensation despite the Town Attorneys and Hunt’s Attorney’s argument that overnight usually carries the connotation of one or two nights, as opposed to terms of a longer duration.  Judge Kissinger found that it was a Tourist Home and that the Hunts were operating a business.  He did not get to the issue of whether the Hunt’s rental was an accessory use to the residential use of the property. 
·  All of the parties involved, the town, the Hunt’s through their attorney and the Sunridge neighbors through their attorney all moved to the court for reconsideration. 
·  In May, the court handed down the order that is presently before this board.  The Court said it was issuing a clarification:  the Court’s determination that the Hunts were operating a business, which he found in the April 15th order, based upon the record and the testimony, he said was “important to but not necessarily dispositive of”, the question of whether the rental use of the Hunt House is an accessory use under the Rindge Zoning Ordinance.  He said he was sending it back to the ZBA and on remand, the ZBA should determine:
	1.  Whether the Hunt’s business activity exceeds the level of activity that might reasonably be considered to result from a subordinate use of the premises
	2.  Whether that business was injurious or detrimental to the neighborhood.

· He also said that this Board should not base their determination on the recognition that there are many single family residences in the town that are rented out.  If the Board finds that the Hunt’s rental is not an accessory use, it is to determine if the Hunts are violating the Rindge Zoning Ordinance, and if so, if they need a variance or a special exception as a Tourist Home in order to continue. 

And that is where we are and that is what is before this board.

Atty. Morris:  It is our belief that what the court is sending back is a pure determination.  We are not offering any new evidence.  We are going to argue about the legal issues that he wants this Board to decide, based upon the facts as they already exist.

The issues as we see them:
	1.  Is the Hunt’s rental an accessory use in the Residential Agriculture Zone?
	2.  If it is, does the Hunt’s rental, their particular rental, exceed the level of 	activity that might reasonably be considered to result from an accessory 	subordinate use?
	3.  Is it injurious or detrimental to the neighborhood?


Atty.  Morris:  I will start by addressing if the Hunt’s rental is an accessory use.  You have heard many times that the Rindge Zoning Ordinance is a permissive ordinance, that is, what is not expressly permitted as a primary use, is prohibited.  As opposed to the prohibitory ordinance, where a use is allowed unless it is expressly prohibited.   But in either event, Accessory Use is recognized under NH law as applying to both types of ordinances. 

What is an Accessory use?  

There are NH cases that have addressed this.  The NH Municipal Association through Local Government Center has also addressed this.  Essentially, an accessory use is not the principal use of the property but rather a use occasioned by the principal use and subordinate to it.  

It must be subordinate to the principal use and also be customarily incidental to the principal use and customarily associated is okay if it is habitually established as reasonably associated with the principal use.  We believe that the Hunts use of their property is residential and rental is consistent with the principal use because it is residential.  However, the court said that rental is a business.  So the Court determined that it wasn’t a principal use.

· So the question is:  Is the rental of the residence a subordinate use?

We would argue that it is.  

Is it customarily incidental to the principal use?  Yes.  People rent their homes.  

We would argue that the rental of your home is an accessory use to its use as a residence.  It is incidental to it being a residence and it is customary.  It occurs across the country, it occurs across this state, it occurs across this county.

The Judge said, in his decision, that you cannot find that it is an accessory use, simply by saying that everyone does it.  We are not asking you to do that.  We are asking you to recognize that what people do in Rindge is a customary practice.  It does not just happen in Rindge, it happens in other towns.  

So, if you were to decide that it is an accessory use, and you kept in mind that it does occur, you are not deciding it because it occurs, but you are recognizing that it does occur.   And I think that is a difference from saying that you cannot take into consideration that there are rentals.  You can take it into consideration.  The nature of the use doesn’t change.  You have a house, it is owner occupied, you have a kitchen and bedrooms and sanitary disposal systems and you use it that way.  You invite guests to come over; guests may stay or sleep on the couch.  That is incidental to your ownership of the property.  If you go away for a month and rent it out to someone, they are stepping in to the same situation.  They are renting the entire house. They are occupying it as a residence.  It only has one kitchen, it has the same number of bedrooms as it did when occupied by the owner, those people that rent can also invite guests over and visit them while they are renting the property and it is still a residential use.  The use is not a business, the use itself continues as residential.  It is still a single family dwelling, designed as a single family dwelling and the Rindge Zoning Ordinance defines a dwelling as “one or more rooms including cooking facilities and sanitary facilities and a structure designed as a single unit for occupancy for living and sleeping purposes” and that is exactly what happens if you rent your house out.  The nature of the dwelling doesn’t change.  It is exactly the same and continues to be used for residential purposes.  It is a residence and it is rented in its entirety:  not room by room as a tourist home, as a bed and breakfast, as a hotel.  You are renting the entire property.  

New Hampshire Supreme Court has not really looked at this issue as to whether rental is a subsidiary residential use of residential property.  But the courts on either side of us in Vermont and Maine have.  I believe your attorney has brought to your attention the case in Maine of Silsby versus Belch.  Basically, this was a house that had covenants in a deed, that said it could only be used for residential purposes and not commercial purposes.  Someone bought the property and put in multi-unit apartments.  The neighbors complained saying that was not residential because it was rental, for business, for income. The Maine Supreme Court said it is residential because they are using the property as their residence.  It is consistent with residential use. The use does not become a business simply because the units are being rented out.  The use remains residential.   

A case very similar to the Hunt’s situation came before the Supreme Court in Vermont, just last year, in 2012.   There was a very large home that was purchased and built by a couple who lived in California who used their Vermont home as their vacation property.  It was large, it had 5 bedrooms, 4 ½ bathrooms.  When they rented it out to others, during times when they weren’t there, there were complaints.  The Vermont Supreme Court said, they could understand what the neighbors were saying, but that it was still residential.  And the Supreme Court of Vermont went through this thinking and said, if we assume that the owners use this as a residence, there is nothing that prevents them from inviting guests over, having a party, having them sleep over, using all of the bedrooms and if the owner can do that, what happens when you rent it out.  Is there something about renting it out that changes that? And the answer was No.  Because the entire property is still rented.  The renter who rents the entire house is doing the same things that the owner of the property does.  He is cooking his own meals, he is buying his own food, he’s changing his own sheets, he’s treating it as a residence.  The Vermont Supreme Court said that the act of renting out does not change its residential use.  

We would argue that it is the same before this board.  This is not a Bed and Breakfast: they do not prepare breakfast for their guests.  They do not stay there while the guests are there.  They are not renting out rooms, one at a time.  They rent out the entire property.  This is not a hotel.  There’s no central lobby area where there is a concierge who comes in.  There are no maids who come in and change linens on a daily basis.  It is renting out the entire property.  People come in and have it for the period of the rental.  They cook, they shop, they sleep, they go to the beach, they are not restricted to a particular room, they have the entire house.  

We would urge this board to find that the rental of one’s house is an accessory use to owner occupancy.  The principal use is owner occupancy, that’s residential; renting it out we would argue is a subordinate incidental use and accessory use.  It is subordinate to the principal use, it is customarily incident to the principal use and it is habitually established as reasonably associated with the principal use.  People do rent their homes from time to time.  This is not uncommon or unusual.  And when it happens it does not scream out that it is a violation of a town ordinance.  It is not a zoning violation that has ever been brought to my attention.

This Board needs to determine if it is an Accessory use. We argue that for the reasons I’ve just said, it is an Accessory use.  Residential rental of an entire property for occupancy as a residence is an Accessory use. 

The next question, is, if the board determines that this is an accessory use, then do the particular circumstances of the Hunts’ rental carry it out of the ordinary, -or as the judge said, there are two things you have to look at:

· Does the Hunts’ rental exceed the level of activity that might reasonably be considered to result from a subordinate use of the premises?
· Is the Hunts’ rental detrimental or injurious to the neighborhood?

We would say that the answer to both of these questions is No. 

When does something get to that level?  Does it turn on the frequency of rental activity?  If you rent your house for a week, it is okay but if you rent it for half of a week, it is not?  If for two weeks?  For a month?  We would argue that if the Board has to engage in that, it is splitting hairs.

To ease what we recognize are complaints from the Sunridge Neighbors, there are conditions that the Hunts will agree to if rental is determined to be an accessory use.  

Atty. Morris read the list of eight conditions that the Hunts would agree to.  

Atty Morris:  We believe that this board has enough of the background information to find that the rental of one’s residence is an accessory use to owner occupied residency, that the level of activity will not exceed a level that might reasonably be expected, and, with the conditions, this would not be injurious or detrimental to the neighborhood.  And that is what we would urge this board to find. 

Thank you.

Chairman Drouin invited Atty. Hoppock to address the Board.  

Atty. Hoppock:  People do rent out their homes from time to time.  But, they usually don’t do is to put extensive internet ads listing vacation rental properties that include outside amenities like kayaking, canoeing, sail boating, boats with paddles and various other activities outside – barbeques and things of that nature.  I think Mr. Hunt desires to confuse that this is, and the courts have found, a vacation rental destination.  It is advertised as a place to go to get away, and the advertisement says, girls’ weekend getaway, family getaway and various other getaways which is a popular phrase in the ads.  So, that is not usual, that is not customary and that is not subordinate to what your zoning ordinance says.

Atty. Hoppock:  Now, I give Mr. Morris that an accessory use is a use dependent on or pertaining to the principal permitted use.  That it is a subordinate use of the property occasioned by the main use and incident to it.  It’s not a new use.  It’s not a separate use.  Article V is the applicable section of your zoning ordinance that pertains here.  This is the Residential Agriculture Definition.  “Uses permitted:  It shall be a district of farms and single and two-family dwellings only….” And then it goes on about Home Occupations and Building and Service Trades and Bed and Breakfasts by special exception as well as other uses that are not relevant here.  

What we first need to determine in this situation is that we have to understand what the primary permitted uses are before we can determine what is ancillary, accessory, dependent on that.  

As I mentioned, this is a district of single family, two-family dwellings and farms.  Your Zoning Ordinance uses the word “only” and I think that is for a purpose.  Mr. Morris indicated to you that the Castle is not a hotel.  I have to say it sure looks like one. It looks like one because of the way it is advertised and the way it is used and the number of guests that are there.  We were here last time and we brought the GIS up there and there were 20 to 30 people there at one time.  Cars everywhere and all over the neighborhood.  In fact, I think it can’t be denied at this point that Mr. Hunt recognizes the injurious impact on the neighborhood, by reason of him proposing these conditions:  that renters must access through Sauvola Drive and that gates be put up, so that the cars cannot access the Castle through Sunridge Road or Little Meadowbrook Road.  We have a problem with those gates, but that’s a story for a different moment.

The gates have been up for several months now and it has not significantly diminishing the level of lost people, of guests of guest.  Mr. Morris made a point of saying that people who rent this home have people over.  They have a lot of people over.  They are running around the neighborhood lost and they are not paying attention to what is going on around them.  So while we appreciate Mr. Hunt’s effort to try to lessen the problem, I think it’s too little, too late and does not solve the problem.

I want to make a couple of other points.  We still have to figure out what a permitted use is.  Article VI discusses the Village District.  It uses the word business here.  Article VIII is the Commercial District, In Article VIII, Hotels, motels, lodging and boarding houses, tourist homes including Bed and Breakfasts are listed as uses that are permitted.  You have a separate zoning district for hotels and hotels are lodging places as are tourist homes.  That is there for a reason.  Hotels are not permitted in the Res-Ag zone.  And that is what is going on here, - a hotel.  

I’d also like to point out Uses Permitted in the Commercial District, which would include hotels, is permitted in Business -Light Industry District as well.  So you are making specific provisions in more densely utilized areas for places of business that cater to a large number of people.  And don’t lose sight of the fact that the court found that this is a business, vacation-rental operation.  And you have to figure out if that business-vacation-rental operation is an accessory use to a permitted use which would be residential, single and two family homes or farms.  The answer in our view is absolutely not.

Except for Bed and Breakfasts and perhaps Tourist Homes, the zoning ordinance fully intends to separate out vacation rentals from the residential-agricultural use that is permitted in that zone.  Commercial, Business-Light Industry, Gateway Central and Gateway East.  But not in Residential-Agricultural.  

Atty.  Hoppock:  May I also point out that the current website (VRBO) does not specify the conditions that this board imposed over a year ago.  It talks about access by Sauvola Road but it doesn’t say any other access is prohibited.  It talks about limiting the guests to 21 people because on a number of occasions he allowed more than that to stay at the Castle.  Mr. Hunt is not following the restrictions of this board.  

The business activity continues to have a detrimental impact on traffic and noise, fast and unsafe drivers, and vacation revelers.  Although fireworks have apparently been successfully abolished.  That did happen.  

Chairman Drouin asked the audience to refrain from side comments.  

Atty. Hoppock:  As to the gates that Mr. Hunt has erected, not before this board are the covenants and restrictions that apply to this property and this subdivision and the deeds.  Mr. Hunt wants to put up gates.  The Sunridge neighbors have deeded access to certain amenities on Mr. Hunt’s property including the beach.  Now for over twenty years, they have accessed that beach by driving their vehicles down two fire lanes, so that they can get their stuff down to the beach.  Now, in the last few months, Mr. Hunt has put up these gates with combination locks on them and he has refused to give the combinations to us.  So now, they can’t access beach amenities because he has blocked them off with a gate.  Mr. Hunt has given the Fire Dept. the combination but not my clients who have deeded rights.  You can hear that this is a dispute about deed interpretation.  There is no dispute that they have these amenities in their deeds, covenants and restrictions.  But it is unclear as to how they go about getting there.  But I think it is undisputed, that these people will all say that they have gotten there by the use of these two lanes that are blocked off by the gates that he proposes to solve the traffic problem.  That is simply unfair and unacceptable to these people for Mr. Hunt to place the burden of minimizing the impact on this neighborhood on the backs of these people who have deeded rights to use that lake and now can’t.  Or they can’t drive down there.  They can carry their stuff.  I don’t know how much stuff they can carry.  They can’t carry it all without a car.  

Atty. Hoppock:  So if you grant this request and find Accessory Use and find his conditions, then at some point, I think the neighbors will, theoretically anyway, will put an injunction action against him, and then if he removes the gates, he’s going to be in violation of your conditions.  And I think that’s a relevant piece here.  It is not for you to decide civil issues and deed interpretations.  I’m not asking you to do that.  I am asking you to consider the viability of that condition.  And he has no control over the guests of his guests, and they can be a problem.  

Atty. Hoppock.  The Marchand case,  instructs the board that in order for a use to be customary, incident and subordinate, accessory use must be minor in relation to permitted use and bear a reasonable relationship to the primary use.   We have a vacation rental destination here.  You cannot say with any degree that running a hotel or motel or lodging house, a vacation place with a list of amenities is any way related to a residential, single family use, a farm or a two family use.  The numbers alone, the cars and numbers of people alone, negate that proposition.  It is not a plausible interpretation of what the zoning ordinance implies.  The level of the Hunt’s business activity has a negative impact on the residential neighborhood because of that volume.  Because of the vehicles, because of the number of guests, because of the strangers in the neighborhood.  That’s not what these people bought into. They bought into a subdivision that was supposed to be quiet.  And it was, until 2009, when all this started. 

Don’t forget, this is a business and it is operating as one. Mr. Morris made the comment that this is not a hotel, there’s no room service.  But there is a housekeeper service, and it’s in the website.  You can arrange to have someone clean the house for you.   It has the amenities of a hotel, the amenities of recreational activities, and it is more like a hotel than my home or your home.  So for those reasons, we feel that you cannot find that the Hunt’s current use of the Castle is an accessory use.  In the event that you reach that, we have our own set of conditions to propose.  

Atty. Hoppock passed out copies of conditions to the board members.  

Atty. Hoppock:  I am submitting this with the understanding that this applies only if you find an accessory use.  We say it is not.  But if you do, this is more in response to what Mr. Hunt has proposed and we’d like to see it a little more specific, clear.  For example, access to the castle will be over Sauvola Drive.  We want it to be conspicuous in the advertising.  As I mentioned before, what he says in here about Sauvola Drive, the only entrance to the Castle is via Sauvola Drive, which is off of Able Road in Rindge, close to the Rindge-Fitzwilliam town line.  There is a designated Castle Beach marked specifically for you.  This does not say, access is ONLY through Sauvola Drive, Do not use these other roads and try to respect the privacy of the neighbors.  It is not clear that this is a restriction that the board imposed at one point.  We are also looking for a restriction to keep the numbers down, and is hopefully enforceable.  The number of guests at any one event to be limited to 22 which I got from his old advertising material.  I did not pull that number out of the air.  We agree that fireworks need to be limited.  With respect to the gates, we’d like the combination so that we can go down to the beach and enjoy our amenities.  We agree that the Sunridge residents should have exclusive use of what we call the Sunridge Beach as opposed to what Mr. Hunt calls the New Beach.  The New Beach is the Castle beach, the beach they are sending Castle Guests to.  We’re fine with that as long as they are not coming down to the Sunridge beach.  If you have any questions about this list, I’d rather not read it all to you.

Chairman Drouin:  In #8, are you referring to adding residential space? What if he wanted to put up a barn or accessory building or garage?  

Atty.  Hoppock:  Then he’d have to come back to you folks and ask for permission.

Chairman Drouin:  Do you have a problem if that was reduced to a residential expansion?

Vice Chair Breckenridge:  This is eliminating storage, as I currently read it.

Chairman Drouin:  Would it be reasonable to ask them to come back before the Board of Adjustment to put up a two car garage, because it is limited by this condition?

Atty. Hoppock:  I don’t know if it’s reasonable or not.  They have 11,000 square feet up there, if I recall.

Chairman Drouin:  If they want to add a garage to house a lawn mower and an antique car, they’d have to come before the board.

Atty. Hoppock:  I think where we are coming from on this; we just want to make sure that the Castle doesn’t grow in terms of rooms.  I think that’s the major push.  You can tweak that as you see fit, at your discretion.  Quite frankly, when I was writing this, I was thinking 11,000 square feet is a lot of room there.  I didn’t consider a swimming pool, there’s a lake.  

Atty.  Hoppock:  So, for the reasons we’ve explained, your decision should be to deny accessory use status to this use and not consider any conditions.  And that’s all we have.  Thank you for your patience and your attention.  




Chairman Drouin:  Atty. Morris, Your presentation and your conditions stress the rental, the residential portion of this.  What about the business activities ?

Atty. Morris:  The Judge clearly found that this was a business.  Notwithstanding the business, he sent it back.  We disagreed with his finding.  But nevertheless, he found it was a business.  And so, if before this board with the judge’s finding, that it is a business, but it is a business because of the rental.  Anybody who engages in rental, gets money, they have to pay rooms and meals tax if they rent for less than a six month period, all those elements that he considered were part of the business can play into hand, it doesn’t alter that yes, there is income that is derived when anybody rents out a residence.  In the hearings, much was made of the fact that there is an LLC involved.  There are property owners that I know that own residences in the name of the limited liability companies because they want to limit their liability if someone gets hurt on the property.  All those things were considered by the judge and he found it be a business.  So, it is before this board as if it is a business.  But, what we’re saying is that the simple fact that it is a business, is not determinative of whether it can still be an accessory use.  There will always be business elements that are associated with rental of properties.  I suspect that many of the people, whether they are in Rindge or other places, who rent out their lake properties, advertise.  Maybe they have websites.  Yes, it is going to be a business, but it is incidental and subordinate to the residential use.  

Chairman Drouin:  But you can rent out your home without it being a business.  If it’s been identified as a business because of the LLC and other business activities, and you are not going to change those business activities, why don’t we just find that this really is a business? 

Atty. Morris:  Because you can still have a business that is an accessory use. The fact that it is a business does not mean that it cannot qualify as an accessory use.  So the fact that you found that this is a business, it does not automatically make you say that you cannot find it to be an appropriate accessory use because it is a business.  Accessory uses can include uses of portions of properties for home offices.  They are in the business of making money.  Hairdressers are sometimes allowed to have occupational uses as accessory uses.  They are business uses that are recognized as being incidental.  And the Judge found that this is a business but it is incidental to the principal uses of the property which is residential.  And when you are renting the entirety of it, it is not the same as Atty. Hoppock said.  It is not a Hotel, it is not renting out rooms, it’s not a Bed and Breakfast.  There is no breakfast facility that is associated with it.  It is renting the entirety of the house.  The difference here, and it is the same difference that was addressed by the Supreme Court in Vermont, is that this happened to be a large house.  But there is no restriction in the Rindge Zoning Ordinance against the number of bedrooms that a single family residence can have.  What he is doing is unusual.  He is renting out an unusual property.  But it was built as a single family residence and it is being rented out.  I think this board can find that this is a business but the fact that it is a business does not disqualify it automatically from being an accessory use.  

Chairman Drouin:  If we do find it is an accessory use and a business, there will need to be legal relief.

Atty. Morris:  I don’t think so.

Atty. Kinyon:  Mr. Chairman, if you found it to be a valid accessory use, you are then finding that any business use is subordinate to that primary residential accessory use and it is okay. 

Atty. Hoppock:  The magnitude of the business activity here cannot reasonably be called subordinate or minor, in relation to the primary permitted use as a single family residence.  Every time we say accessory use, accessory to what?  To the permitted use, which is a farm, single or two family home? Think about the level of activity that goes on in a single family home on a normal basis.  It is not 20 – 30 people with their guests, and guests of guests, and parties.  That doesn’t go on on a weekly basis on weekends and holidays and things of that nature, as it does here.  The magnitude takes all that away.  The business use becomes not subordinate but overarching in the command use.  And that’s what’s happening here.  It is consuming the primary use and becoming primary itself.  And that’s why I think we have a problem with the use.  

Atty. Morris:  With all due respect, a lot of what was brought out as being business use, the fact that it is an LLC, the fact that it is rented, the fact that there are full time employees.  There would be full time employees to take care of a property of this size in any event.  And you need to do it.  You can’t operate a single family residence.  In Concord, I live next to a person who has a cook come in to cook my neighbor’s meals.  That does not mean it is not residential.  They have a lawn service come in and mow their lawn.  But because you’ve got people who come and work on the property, even if they are full time, doesn’t make the use of their residence or the rental of their residence a business. Those elements are there.  But they have been there. 

Janet Goodrich:  You mentioned employees, are there employees hired simply because of the rental or are all those employees employees you would have for your own residence?

John Hunt:  All these employees have been with us for over 20 years, since the house was built and the caretaker and the cleaning lady were hired.  We’ve always had an extra employee come in during the off season to work on trails.  It is 500 acres of land.  No new employee was hired because of the rental business. 

Atty. Hoppock:  I have to dispute that.  Their caretaker, who I think his name is Mike, is the subject of many favorable comments in the VRBO reviews. 

Mike Devlin:  thank you

Atty. Hoppock:  He is well liked by the guests and he is there to take care of the guests and that is his function and he is an employee because of guests.

Mike Devlin:  I am there to mow the lawns.

Chairman Drouin recognized Mike Devlin to address the board.  

Mike Devlin read a prepared statement which is attached herein as part of these minutes.  

Atty. Gary Kinyon:  I have some questions for Atty. Morris and Atty. Hoppock.  I am looking at the lists that both of you have submitted.  I am struck by how similar your lists of conditions are.  Would you like the ZBA to consider a continuance or a recess so that you could try to refine these conditions to something both parties could agree to?

John Hunt:  The two issues that stood out would be the issue of control over expansion of the castle, and I would hope that you would rephrase that, that we don’t go beyond the 8 bedrooms that the septic is approved for.  As to the 22 guests, it is the number on our contract but how much control do we have over that?   It is an enforcement issue.  The one thing we can do, we do.  Mike shows up every morning and counts cars.  Our agreement states they cannot exceed 10 cars and if they do, it’s $100 per car.  We’ve done everything possible to keep the numbers down.    

MOTION:  Janet Goodrich moved to take a 10 minute recess to allow time for the parties to discuss the conditions.  Phil Stenersen seconded the motion. Vote:  5-0-0

Attys. Kinyon, Morris and Hoppock met outside of the conference room to discuss these conditions.  

Chairman Drouin:  The meeting is opened again at 9:08 pm.  

Atty. Hoppock:  We have an understanding and an agreement that:

	The vacation rental use of the Hunt Castle will be considered an Accessory Use to its principal use with the following conditions:

	1.  The Holloway House shall not be rented except for long term housing with a rental term of at least one month/30 days to families or family groups that do not exceed eight (8) people.  It shall not be rented to students.  

	2.  Access to the Castle would be over Sauvola Drive only, and this would be made conspicuous in any advertising, including internet advertising, in any maps the Hunts prepare for handout and in the rental contract, which would specifically provide that guests (and guest of guests) would agree not to use Sunridge Road or Little Meadow Brook Road for access to and from the Castle.

	3.  With respect to the gates, the neighbors would be given the combination now and in  future if they ever change the combos.  The Hunts would maintain gates to restrict access to guests from using Sunridge Road or Little Meadow Brook Road.  The Sunridge residents will be given the combination to the lock on the gates.  The Hunts must maintain the gates in an operable fashion. 	

	4.  Fireworks would be prohibited.

	5.  The Castle would not be rented out for weddings, bachelor parties, and/or for events/activities in which attendance exceeds 22 people.  

	6.  The minimum age for signing a rental contract would be 30.  No limit on the ages of non-signatory guests.  Renters shall preferably be families or family groups but in no event shall exceed 22 people.  

	7.  The Sunridge residents would be the exclusive users of Sunridge Beach;  As an accommodation to the Sunridge neighbors, the Hunts would not allow renters to use the “Sunridge” beach;  Castle guests will be restricted to using the “new” beach, the Sunridge neighbors would not use the “new” Castle beach.

	8.  The Hunts shall not expand the residential square footage of the Castle. 


Chairman Drouin:  I’d like both parties to initial this copy so that we have it for our records.  The two parties have agreed upon a list of conditions as modified.  If the Board has any issues with these conditions, we should go over that now.  

Chairman Drouin read from the Court’s remand orders.   

MOTION:  Janet Goodrich moved to close the hearing and go to the deliberative session.  Marcia Breckenridge seconds the motion.  Vote:  5-0-0

MOTION:  Bill Thomas moved that the use as described and agreed upon by both parties is an accessory use (and the attached agreed upon document addresses the level of business and the issue of injurious and detrimental effects to the neighborhood).  Marcia Breckenridge seconded the motion.  Vote:  5-0-0

	1.  The Holloway House shall not be rented except for long term housing with a rental term of at least one month/30 days to families or family groups that do not exceed eight (8) people.  It shall not be rented to students.  

	2.  Access to the Castle would be over Sauvola Drive only, and this would be made conspicuous in any advertising, including internet advertising, in any maps the Hunts prepare for handout and in the rental contract, which would specifically provide that guests (and guest of guests) would agree not to use Sunridge Road or Little Meadow Brook Road for access to and from the Castle.

	3.  With respect to the gates, the neighbors would be given the combination now and in future if they ever change the combos.  The Hunts would maintain gates to restrict access to guests from using Sunridge Road or Little Meadow Brook Road.  The Sunridge residents will be given the combination to the lock on the gates.  The Hunts must maintain the gates in an operable fashion. 	

	4.  Fireworks would be prohibited.

	5.  The Castle would not be rented out for weddings, bachelor parties, and/or for events/activities in which attendance exceeds 22 people.  

	6.  The minimum age for signing a rental contract would be 30.  No limit on the ages of non-signatory guests.  Renters shall preferably be families or family groups but in no event shall exceed 22 people.  

	7.  The Sunridge residents would be the exclusive users of Sunridge Beach; As an accommodation to the Sunridge neighbors, the Hunts would not allow renters to use the “Sunridge” beach; Castle guests will be restricted to using the “new” beach, the Sunridge neighbors would not use the “new” Castle beach.

	8.  The Hunts shall not expand the residential square footage of the Castle. 


Approval of minutes of August 27, 2013
Corrections:  Joe Hill:  Editing error page twelve, Carmichael first name is George.  On page fifteen, put who sat on the case after the ordinances. (move it from page twenty)  On page seventeen, add Evie’s last name.  Janet Goodrich:  On her page 20 (18) add “It is not appropriate for most other forms of business.”  

MOTION:  Joe Hill moved to accept the minutes as amended.  Marcia Breckenridge seconded.  Vote 5-0-0

A short discussion took place as it pertains to minutes of meetings.  It was agreed that future minutes should take the form of a summary rather than a transcription.  For this particular meeting, however, detail may be important.  


Pick reviewers for  October 22, 2013 Hearing.  Cutoff date is 4 PM. Tuesday October 1, 2013 Marcia Breckenridge and Joe Hill

3.  Is there any other business to come before this board tonight?

4.  Motion for adjournment 9:40pm.


 
Minutes respectfully submitted by:

Susan Hoyland, Clerk
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