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MEETING MINUTES:  October 22, 2013     APPROVED 11/26/2013

Regular members:	David Drouin (Chair), Marcia Breckenridge (Vice Chair), Phil Stenersen, , Bill Thomas
Alternates: 	Joe Hill, Forbes Farmer, Rick Sirvint 
Absent:	Janet Goodrich
Recusals:	
ZBA Clerk	Susan Hoyland
Town Counsel………Gary Kinyon
Others Present:  Holly Koski, Sharon Rasku, Dave Duvernay, Ahmad Mortada, Kirk Stenersen, Roberta Oeser

The meeting convened at 7:00pm with the Pledge of Allegiance. 

David Drouin:  Janet Goodrich is absent this evening.  Phil Stenersen will be recusing from Case 1055a.

The clerk announced where the notice of the Public Hearing was posted.  Town office, police station, fire station, library, transfer station, post office, Monadnock-Ledger Transcript.


1.  DISCUSSION:   with Town Counsel  to discuss the language of the Sunridge Decision

David Drouin:  The first order of business this evening will be a discussion and a legal consultation with Town Counsel to discuss the language of the Sunridge Decision.  This is a meeting and not a hearing.  We will not be taking any public input.  To give you some background there is a question about the language on the decision for Sunridge.  In hindsight, it looks like it may violate the Fair Housing Act.  

Gary Kinyon:  At the September 24, 2013 meeting of the ZBA, I was here when the ZBA considered the remand hearing on the “so-called” Sunridge Neighbors administrative appeal.  It was a remand from the Decision of the Cheshire County Superior Court in Case # 213-2012-CV-00215, instructing the ZBA to consider the administrative appeal again, in light of the court’s decision on the matter.   As members will recall, both Atty. Joseph Hoppock for the Sunridge Neighbors and Attorney James Morris, for the Hunts, spoke to their clients’ positions and what they wished the ZBA would do upon remand.  When it was determined that the positions were close, it was suggested that they speak and come up with language that the board could consider adopting.  They presented a list of conditions that they both agreed upon and the Board voted to uphold their decision with these conditions.

Gary Kinyon:  The next day, at my office, I reviewed those conditions and had some concerns.  RSA 354a-10 sets forth unlawful discriminatory practices to owners of property who rent that property.  You cannot discriminate as an owner of property based on age and/or familial status.
Both of these were addressed in these conditions:  not to rent to a person under 30 years of age and only to families.  While this statute would not make the ZBA liable, and is aimed at the owner, in my mind, it did not set the right tone on the ZBA conditions. I contacted Attys. Morris and Hoppock and have made some changes to the wording of the conditions that were adopted on September 24, 2013 by the Board.  It is my suggestion that you reopen the deliberative portion of the public hearing and, if the board sees fit, adopt this new wording.

Rick Sirvint asked how this RSA would affect senior citizen housing?
Atty. Kinyon said there is an exception for that.

MOTION:  Marcia Breckenridge moved to re-open the deliberative session for the September 24, 2013 hearing on the Appeal of Administrative Decision of the Sunridge neighbors regarding the John and Linda Hunt properties.  Joe Hill seconded the motion.  Vote:  6-0-0

Sitting will be David Drouin, Marcia Breckenridge, Bill Thomas, Phil Stenersen and Joe Hill (for Janet Goodrich)

MOTION:  Marcia Breckenridge moved that the language of the ZBA’s September 24, 2013 decision on the Appeal of Administrative Decision of the Sunridge neighbors regarding the John and Linda Hunt Properties be amended to read as follows:

· Revise Paragraph #1 of the Decision to add the word “preferably” between “one (1) month/30 days” and “to families”.
· Revise Paragraph #6 of the Decision to delete the first sentence of paragraph #6, and replace it with “the Hunts shall endeavor to rent to mature and responsible individuals.”

Bill Thomas seconded the motion.  Vote:  5-0-0


2 Case 1055a:  Rick Sirvint read the case before the board

2.  Case # 1055a:  West of the Border, LLC, 1207 US Route 202, Rindge, NH 03431 for property located at 1044 NH Route 119, Rindge, NH 03461, Map 7 Lot 16-1-2;  Application for Rehearing.  The original application was for a variance, for relief from Rindge Wetlands Ordinance Section 5 Paragraph F, to permit underground storage tanks within 250 feet of vegetative wetlands.   West of the Border, LLC by its counsel, Fernald, Taft, Falby & Little PA respectfully requests reconsideration and rehearing of Case 1055 pursuant to the provisions of the New Hampshire Revised Statutes Annotated Chapter 677, Section 2.  

	
Chairman Drouin said that this is a meeting and we will not be taking any public testimony this evening on this case.  

Joe Hill summarized the relative ordinances which included the Wetlands ordinance and RSA 674:2 and 674:3 Application for Rehearing.  

Sitting on this case will be David Drouin, Marcia Breckenridge, Bill Thomas, Forbes Farmer (who sat on the original case), and Rick Sirvint   (for Janet Goodrich)



DECISION TREE
APPLICATION FOR REHEARING

1:  Is the application for rehearing complete?  

The Board determined that this application is complete.

2:  Has the applicant supplied any new information that was not previously
     available to the Board?  

The Board determined that new information has been provided:  the concrete tanks and the hardship being the inherent conflict in its recent zoning amendments. 

3:  Did the Board of Adjustment make any procedural or structural (legal) error in
     rendering the previous decision? 

N/A as there is sufficient new information to grant a new hearing. 

The Board recognized a conflict between the allowed uses in the Gateway East District and the Wetlands Ordinance and during discussion, several members suggested that this be reviewed by the Planning Board and put before the voters.   

MOTION:  Rick Sirvint moved that the Application for Rehearing be granted because new information has been presented that was not previously available to the Board.  Marcia Breckenridge seconded the motion.  Vote 5-0-0

The Application for Rehearing for Case 1055 has been granted.  


Forbes Farmer read the case before the board:

Case # 1058: Patricia S. Keresey, 232 Fourth Street Rindge, NH 03461, Map15 / Lot 16: Application for a Variance from Rindge Zoning Ordinance Article IV, Section B-2, to permit the erection of an 8’ x 12’ storage shed with three foot ramp that does not meet setback requirements.			

Rick Sirvint summarized the relative ordinances. Article IV, B-2:  Yard:  No building shall be located closer than 15 feet to an abutter’s property line….”

Sitting on this case will be:  David Drouin, Marcia Breckenridge, Bill Thomas, Phil Stenersen and Forbes Farmer (for Janet Goodrich)   

Pat Keresey said that she has lived seasonally on the lake since 1946.  With the raising of the water, some 20-40 feet of beach has been lost.  Due to the small size of this lot, she said she is unable to meet side yard requirements to build a shed.  Three other properties in this neighborhood have outdoor sheds.  

MOTION:  Joe Hill moved to go to deliberative session. Marcia Breckenridge seconded.  Vote:  5-0-0

Sitting on this case were:  Marcia Breckenridge, David Drouin, Phil Stenersen, Bill Thomas and Forbes Farmer.  

Decision Tree for Variance
A variance can be granted only if an applicant satisfies all five variance criteria.
 The variance would not be contrary to the public interest because:
It doesn’t alter the character of the neighborhood; it doesn’t threaten the health, safety and welfare of the town; it is in keeping with the other properties in the area and it is screened by trees. 
 Vote: Y___(ALL)___________________N:___________________________
 Granting the variance would do substantial justice because: 
The shed satisfied this standard because it posed no threat to wetlands, was appropriate for the area, and did not harm abutters; thus the general public would realize no appreciable gain from denying this variance.    
Vote: Y_____(ALL)__________________N:___________________________
 3. The variance would be consistent with the spirit and intent of the Rindge Zoning Ordinance because:
it preserves the value and character of this town and is consistent with the spirit and intent of the Zoning Ordinance. It does not threaten the health, safety, and welfare of the town.  
 Vote: Y_____(ALL)__________________N:__________________________
4. Granting the variance would not diminish surrounding property values because:
other neighborhood properties have similar sheds 
 Vote: Y______(ALL)_________________N:__________________________
5. Special conditions do exist on the property that distinguish it from other properties in the area, such that literal enforcement of the ordinance results in unnecessary hardship.
The whole neighborhood has undersized lots 
Vote: Y______(ALL)_________________N:___________________________
 a. No fair and substantial relationship exists between the general purposes of the Zoning Ordinance provision(s) and the specific application of the provision(s) to the property because:
Not Applicable 
Vote: Y______(ALL)_________________N:___________________________
AND
b. The proposed use would be a reasonable one because:
It is in keeping with the area, which has grandfathered, small lots.
 Vote: Y______(ALL)_________________N:___________________________
MOTION:  Forbes Farmer moved to grant the variance because all five criteria have been met.  Phil Stenersen seconded the motion.  Vote:  5-0-0
The Variance has been granted.  
David Drouin advised Pat Keresey that there is a 30 day appeal process and to proceed at her own risk.  
6.  Approval of minutes of September 24, 2013

MOTION:  Joe Hill moved to approve the minutes of September 24, 2013.  Marcia Breckenridge seconded the motion.  Vote: 5-0-0

7.  Reviewers for the November 26, 2013 hearing will be Joe Hill and Forbes Farmer.  The cut-off date for applications is 4PM on Tuesday, November 5, 2013.

8.  Is there any other business to come before this board tonight?

	1.  The Board discussed the budget.  Joe Hill will send the Case Log to David Drouin.  

	2.  There will be a Memorial Service for Bob Cleland on Saturday, November 23, 2013 at The Meeting House.  This is being coordinated by Burt Goodrich.  

	3.  David Drouin thanked Board members for their service to the Town of Rindge.   


9.  Motion for adjournment 8:45pm


 
Minutes respectfully submitted by:

Susan Hoyland, Clerk


Page 1 of 6

image1.png




