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  July 26, 2011




Regular Members Present: Goodrich – Chair, Drouin, Breckenridge, Thomas, Stenersen

Alternate Members Present: Eicher, Hill, Sirvint

Recusals: None

Goodrich opened the Hearing at 7 PM with the Pledge of Allegiance.  Linda Stonehill, our future Clerk, was in attendance and helping Hill with the Minutes.
Before the Case was opened, Hill asked Attorney Corwin for a clarification of the Lot which was listed as 350-1 and Corwin admitted a typographical error, as it should be 35-1.

Sirvint read the case before the Board and Eicher summarized the Ordinance.
Case # 1030: Timothy Corwin, Esq. on behalf of Timothy Connolly, 53 Whitney Lane, Rindge, NH 03461, Map 10, Lot 35-1, for a Special Exception to the Zoning Ordinance Article I, Section 13 for the approval of an Accessory Dwelling Unit to be located in the existing finished basement of the single family dwelling at 53 Whitney Lane.

Sitting on the case will be: Goodrich, Breckenridge, Thomas, Stenersen, Eicher.

Attorney Corwin presented for the applicant.  He started with an overview that the building is a single family house in the Commercial District. Thus, it is non-conforming under the current zoning.  The basement has a bedroom, bathroom and kitchen without interior access to the upstairs.  The house has well water.  There is a septic system with a 1,250 gallon tank, and four (4) parking spaces.  If the applicant were to build interior access, this would be extremely expensive.  No exterior alterations are proposed.  Corwin stated that while the Ordinance only permits an ADU in a dwelling in which the owner resides, Mr. Connolly periodically resides in the dwelling but is not yet living there full-time.  His daughter and grandson live on the main floor, and if this ADU is approved, he would move into the ADU.
Drouin asked why there were no drawings of the building – there was, however, a plot plan.  The attorney claimed that neither he nor the applicant knew this would be required.

Corwin stated that there was no interior access from the basement at this point as required by the Ordinance, and also there is the mandate of the possibility of reincorporating the two units.  However, Corwin is requesting a Variance as to do so would create significant financial hardship upon the applicant.

Breckenridge asked if the applicant was aware of the Ordinance requiring the above when he built the house.  Corwin replied that the house was built long before the Ordinance existed.  

Goodrich asked if this were not a two family request.  Attorney Corwin stated he counseled the applicant to apply for both a Special Exception and Variance for an ADU rather than a Variance for a two family building.  He also claimed that there was an agreement between Town Counsel Fernald, Code Enforcement Officer DuVarnay and himself to go this route.  Two letters from Attorney Fernald, dated May 18, 2011 and May 20, 2011 were presented with the stipulations she had stated concerning a shed and also junk.  Corwin stated that all “junk” as mentioned had been removed, but not the shed.
Sirvint questioned what would be the problem with “grandfathering” this building to a two (2) family house.  Corwin replied that grandfathering would only come up in an Administrative Appeal.  Sirvint asked if the apartment were assessed as such in the 1990’s and Connolly replied “yes, it was, even before the walls were up.”
Abutter Ed. Gagnon stated that the applicant built this house planning on his family living upstairs.  Attorney Corwin stated that the downstairs was built and approved by the Town as a temporary residence.

Smoke detectors are in the house.  A Life Safety Inspection was performed in June 2010 and the building was not in compliance.  The applicant has not applied for a new Life Safety Inspection.  Corwin stated that some things were not done as the applicant is disabled and it takes him longer to get things done.  Corwin also stated that he had counseled the applicant to not proceed with a new septic design until he gets approval for the ADU as this is expensive.
Scott Ellis, a former Town Building Inspector required the applicant to complete the basement to comply with the living code, which included removal of a garage door on the basement.  

Drouin asked if there were any permits for the downstairs.  Attorney Corwin stated that the permit was for a single family dwelling.  Drouin said that the applicant had received approval for “permanent wiring - temporary residence”.
The septic system was discussed and it was determined that the present 1,250 gallon tank was installed for a two bedroom facility, and that a new plan would be needed with DES approval if the ADU is approved as this would make the building a three bedroom facility.  This was supported by a letter from Attorney Corwin.
Goodrich asked why the applicant was not applying for a two (2) family building rather than an ADU.  Attorney Corwin stated that this was to avoid impact fees and also a Variance would be needed to comply with  lot size requirements..  When questioned as to why the whole issue had come up, DuVernay replied that it was due to the fact that both the upstairs and basement were rented out.  Attorney Corwin stated that the house was built as a two (2) family unit, but that they needed to prove that.  Connolly admitted that he has rented to college students until the present, but now his daughter and grandson live upstairs and he will be living downstairs.
Stenersen stated that the ZBA needed to give the applicant direction on his appeals.  Thomas stated that he was having a hard time with a “grandfather Variance” and to him it made more sense to apply for a two (2) family dwelling.

DuVernay stated that this building has stood for over 20 years, long before inpact fees were created and an Ordinance passed.

Sirvint said he did not see why anything needed to be done.  DuVernay replied that the issues included rental of both upstairs and downstairs, there was never a Certificate of Occupancy issued, and there was the issue of a junkyard.

Corwin stated that in a best-case scenario, this is a house built upon verbal agreement and given a temporary electrical permit, and at some point it became a two-family dwelling.  To get this to be grandfathered would require a great deal of work, locating witnesses if they are still around.  Connolly stated he started renting the main floor to college kids when he went to Florida because of his arthritis in the winters, and the basement was empty.
Eicher stated “We have someone applying for a Special Exception, not someone trying to construct an ADU”.  Stenersen said that it used to be legal to have a home in the Commercial District, but not an ADU.  The basement just served as temporary housing while the home was being built.
Drouin motioned, seconded by Breckenridge to go to deliberation and the Decision Tree.  Vote: unanimous.
Case # 1030: Timothy Corwin, Esq. on behalf of Timothy Connolly, 53 Whitney Lane, Rindge, NH 03461, Map 10, Lot 35-1, for a Special Exception to the Zoning Ordinance Article I, Section 13 for the approval of an Accessory Dwelling Unit to be located in the existing finished basement of the single family dwelling at 53 Whitney Lane.
Sitting on this case: Goodrich, Breckenridge, Drouin,Thomas, Stenersen
.

The Board found that:

1:The use will not create excessive traffic, congestion, noise or odors because:


On these issues, the applicant provided: As a residential use in the

Commercial District, it will not create excessive traffic, congestion, noise or

 odors.


Unanimous consensus
2:The proposed use will not reduce the value of surrounding properties because:



On this issue, the applicant provided: There is no impact on surrounding 


properties.


Unanimous consensus
3:There is not adequate sewage.  Water facilities and sufficient off street parking provided by the applicant are adequate.


On these issues, the applicant provided: The existing septic system is a two

(2) bedroom design, but with an ADU the dwelling will be a three (3)

 bedroom structure, and a new system must be designed and approved by
 DES to be installed upon failure of the existing system.


 Unanimous consensus

4:The proposed use will preserve the attractiveness of the town.


On this issue, the applicant provided: No exterior alterations are proposed 

that change the exterior appearance.


Unanimous consensus
Stenersen motioned, seconded by Breckenridge the following:

The Special Exception is GRANTED because: The Special exception is granted with the following conditions as all other criteria have been met.


Special Conditions:


1: A new septic plan must be approved by DES and on file.


2: A Variance must be granted by the Zoning Board for the square
footage of the ADU to be in excess of 25%.


3: A Variance must be granted by the Zoning Board for the lack of 


interior access to the ADU.


4: A Variance must be granted by the Zoning Board for the lack of a


verifiable building permit.


5: A Variance must be granted by the Zoning Board to allow an ADU in
the Commercial District.
Drouin motioned, seconded by Breckenridge that Case # 1031 be continued until the September session with all normal deadlines be met by the applicant.
Vote – unanimous

The Minutes of June 2011 were approved:


In Favor: Goodrich, Breckenridge, Thomas


Abstain: Stenersen, Drouin (both were absent at that Hearing)

Stenersen moved, seconded by Thomas that the second reading of a change to the ROP be approved to read as follows:

When an Alternate is appointed by the Chair to sit in place of a Regular Member who is absent (not recusing), if the case takes more than one night, every effort will be to keep that Alternate sitting on the continuation session for reasons of continuity. 
Vote – unanimous 

A discussion of the first reading of a ROP change by Goodrich and unanimously approved to read as follows:

If the Board cannot pass a motion to approve or deny by the majority,
the Board shall continue the matter until an additional member 
familiar with the record and able to vote yea or nay can be present.
Reviewers for August will be Breckenridge and Hill.  The cutoff date is Tuesday August 2, 2011 at 4:30 PM.

Hill motioned, seconded by Breckenridge to Adjourn at 9:25 PM.  Vote - unanimous
Respectfully Submitted:

Joseph C. Hill MD, Alternate

Interim Clerk
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Chairman
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