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MEETING MINUTES:  May 22, 2012     APPROVED

Regular members:	Dave Drouin (Vice Chair), Marcia Breckenridge, Phil Stenersen, Bill Thomas.
[bookmark: _GoBack]Alternates: 	Charlie Eicher, Joe Hill and Rick Sirvint 
Absent:	Janet Goodrich (Chair)
Recusals:	None

The meeting convened at 7:00pm with the Pledge of Allegiance.

Mark and Kelen Geiger / Case #1040:

CASE 1040:  Mark and Kelen Geiger, 32 Spruce Avenue, Rindge, NH 03461, Map 45, Lot 114 for a variance from Article IV, Section B-2 of the Rindge Zoning Ordinance concerning setbacks.

Sitting on this case will be:  David Drouin, Marcia Breckenridge, Bill Thomas, Phil Stenersen and Rick Sirvint.

Eicher read the case before the Board and Hill read the related ordinances.

Beverly and Ted Covert, neighbors:  Kelen and Mark Geiger have lived there since 1984. They’re asking to put a garage where they’ve parked their cars for more than 25 years. 

Drouin: So the parking area is 28’x32’—so the 32’ would run across Western Avenue and 28’ the other way. Kelen Geiger: Down Spruce and Western turns, and that is where the garage would be.  Thomas: To get into the driveway, you’re turning off Spruce?  Kelen Geiger: Yes. It goes approximately 140 feet connecting the two roads.  We also would like to refurbish the outbuilding. Yes, the roof needs to be repaired and we plan to do that at the same time as the garage. 

We can come down Spruce and park in front of our property but we would not want to park on the Western Ave. side.  Drouin: But the garage doors will be on the Western Ave. side?  Yes. Western Ave. is the property line. You enter right off Western Ave. which is a private road. 

Drouin: Can you set the garage further back without hitting your septic system? Kelen Geiger: The problem with that is the drop-off to where our house is. With any runoff it goes downhill. So we would prefer to have the garage where we park now, which is flat, because any closer would cause runoff down to the house and the septic is down there. The lot behind is owned by the Dunkins and there’s no house behind us. It would include the area of the bushes. Drouin: It’s a good-sized garage. Stenersen: How wide is Western Avenue? Kelen Geiger: 25’ and the driving area is probably 20’.  There are some trees but they’re not our trees. Stenersen: I’m a builder part-time and do site work full-time. As a contractor, I would suggest that you be able to clear that garage door before you start swinging out into the street, so as a practical matter it would make sense to push that garage as far back as possible. Otherwise, you’ll have to back into the road before you start swinging. 

Kelen Geiger: But I worry about the drop-off and drainage. Drouin: We have to be concerned about what the potential is if more of those lots were built out. A carport you need a permit for. Rick Sirvint: How deep is the drop-off? How many feet could you move it back from the road?  Drouin: It’s tough because you don’t have a dimension from the edge of the lot. You really need to be out of the garage before you’re in the public way, and 8’ won’t really do it so we’ve got a safety concern. And with just 8’, if you’re doing something in the garage, your car can’t be parked in front of it. Kelen Geiger: If I’m unloading groceries, I can go down Spruce and pull up right in front of my house. Drouin: Are you set on a 28’ deep garage? Kelen Geiger: We’d prefer it, yes. I have agility equipment and dog crates to store in it. Drouin: Those lots are tight; my concern is the 8’.  Has this all been staked out and measured? Kelen Geeiger: No; I just went along the same lines as the building that’s already built. Drouin: But you’re not pulling into a parking are the same way. Stenersen: I personally think you would be very unhappy if you built the garage that close to the road. Even if you needed to spend a little money to fill the slope for another 8’ it would work better.  Kelen Geiger: It’s the runoff that would change. I would prefer it to stay the same as where we’ve parked. Drouin: It’s different parking vehicles from having a garage there. And there are bushes there now. Thomas: With a building there, it seems it would make a little more sense to have more room from the doors to the road. Drouin: We could also go and take a look at it. Sirvint: I did today. It’s a beach area and a dirt road. I would suspect based on what I saw that you’re talking about a safety issue but a garage would be an improvement. It’s not a highly used road. Kelen Geiger: It’s posted 5 miles an hour. Sirvint  It’s a regular road but I walked it and saw why you wanted to build a garage there. There were no other cars around. 
 
Ted Covert: As their closest neighbors, we highly endorse their request. We’re in a private association with almost no traffic – most people going to the beach use Florence. A garage helps protect their equipment and improves the value of the property. We had to violate the setback to the lot behind us to put our garage in. And we had a previous bathroom that stretched back and the garage is no longer than that. I’m the president of the association and we think it’s a wonderful proposal; we hope you’ll approve their request. 

MOTION: Hill moved to go to deliberation, Breckenridge seconded, and all were in favor. 

Stenersen: Would it alter the essential character of the neighborhood or affect health, safety or welfare? I don’t think it would alter the essential character of the neighborhood because everything’s so close in that development. Health’s not an issue. Safety – they would not be able to see the road until they were partway out of the garage. Drouin: We could condition that. Sirvint: Would a mere couple of feet give them improved visibility? I think the garage is great but the road is a privately maintained public road. There’s no through traffic that I could see. So it doesn’t have the same characteristics as 99% of the roads. 

Drouin: Looking at the notch in the outbuilding, I’d like them to go to the 16’ mark; it would get the vehicle out for a clear line of sight from the outbuilding to Spruce. I think the building could still be the 28’ feet. And if there is any drainage issue off the roof it could be mitigated with gutters. Breckenridge: Given that the road’s not heavily trafficked – could we address the issue with a sign? The only people going there will be visitors and residents. That drainage issue seems to me distressing.  Drouin: I hesitate to get into the sign ordinance. Breckenridge: I was looking for a simple way to address the issue. Sirvint: The lot is grandfathered. Drouin: The existing conditions are grandfathered. Breckenridge: As to “threaten the public safety health and welfare” – are we concerned about the safety of the public driveway down there or the resident’s safety? Both. If they’re not out the garage doors before they see a kid on a bicycle, a dog, or a car… I don’t think it’s safe to allow a garage to be just 8’ off the road. 

Breckenridge: Would you be comfortable with adding a condition to say it needs to be placed farther back? Drouin: Yes, and there’s room there to do that. We’re not asking them to fill 4-5 feet off that drop-off. Thomas: There seems to be room behind to move it without getting anywhere near the drop-off. Drouin: It seems like it would fit according to the pictures. Sirvint: I think if it went back just 2-4 feet that would handle the problem. Drouin: That’s tight – think where the driver’s window is – it’s not halfway down the vehicle. You have to look at the side. Thomas: But you’re going to be 8’ out before you can see out the passenger side window. Drouin: You can see right behind you but you cannot see a vehicle coming down the road because you cannot look out your side windows. 

 
1.   The variance use would not be contrary to the public interest because:
Testimony provided that the essential character of the neighborhood would not be changed, as it is typical of the area, and also that the public health and welfare would not be affected.  The safety issue will be addressed in the decision. 

Drouin: Relative to the safety factor, do we want to vote now and put a condition on it? The consensus was that the board would revisit this later. 

Vote:  Y  5 (All)	N:                                           

2. Granting the variance would do substantial justice because: 
Testimony provided that there would be no gain to the public in denying putting the garage there.  

Vote:  Y  5 (All) 	N:                                           
 
3. The variance would be consistent with the spirit and intent of the Rindge Zoning Ordinance because:
It conforms to the character of the neighborhood of small lots and short setbacks and does not diminish the values of neighboring property.  

Vote:  Y   5 (All)	N:                                           

4. Granting the variance would not diminish surrounding property values because:
According to the testimony of the applicant, neighbors, and members it would improve the value of surrounding properties.   

Sirvint: It helps improve the neighborhood value when everyone stores their things away.

Vote:  Y    5 (All)	N:                                           

5. Special conditions do not exist on the property that distinguish it from other properties in the area, such that literal enforcement of the ordinance results in unnecessary hardship.
The lot is small and would not allow a reasonably sized garage without violating the setbacks.

Stenersen: Most of the other properties in the area do not meet the setbacks either. 

Vote:  Y     5 (All)	N:                                           

5a. No fair and substantial relationship exists between the general purposes of the Zoning Ordinance provision(s) and the specific application of the provision(s) to the property because:
That setback requirement was primarily meant for new lots, and this small lot pre-dates the zoning ordinance. 

Drouin: The purpose of the zoning restriction for setback is probably many things: something to do with privacy, density, no damage from a plow hitting the house, or it could be to maintain the character of the neighborhood or other reasons. Whatever it was at the time might not apply. Stenersen: Basically, that zoning ordinance was for new lots as opposed to existing neighborhoods. Drouin: That’s a good point.

Vote:  Y        All (5)	N:                                           

AND

5b: The proposed use would be a reasonable one because:
It’s reasonable to have a garage and the lot is small.

Breckenridge: The use is appropriate for the area. Sirvint: I have a semantic problem with the wording of 5b: the owner has no reasonable use without a variance? You grant a variance if there’s no reasonable use without a variance. Since the use of a garage is a reasonable use, and they can use the property without a garage, then it could be both reasonable and unreasonable use. If you say it’s an unreasonable use, you can grant the variance. If it’s a reasonable use, you grant the variance. Drouin: If what they’re proposing appears reasonable – in this case, a garage – can they do it with their existing conditions? No, they cannot. You can say they can have a one-car garage which would fit. But if this was an 80’x80’ two-story garage, that might be unreasonable. You don’t want a whole neighborhood without garages.

Vote:  Y       5 (All)	N:                                           

Drouin: I would propose that the front of the garage be no closer than 16’feet to the traveled way.  In other words, we’re asking them to move it back an additional 8’. They would have to address the banking or shorten the building. Sirvint: I think if it was 4’ further back it would address everything. That would give them 12’. Stenersen: That gives you roughly 14-16’ if the traveled feet is the center of the traveled way. 12’ from the right of way.  Drouin: But if the traveled way is right at the edge… Stenersen: If the traveled way’s in the middle of the right of way, then you’d have 2.5 feet on either side. My truck has about 12’ from the back bumper to looking out the side so I would support Rick’s idea of 12’ rather than 8’. Thomas: If you push it too far back, then you wouldn’t have room to get behind the garage before the drop-off begins. I hate to say that they wouldn’t have any space behind the garage. Drouin: The issue is the traffic, not the right of way. I think it should be 12’ from the edge of the traveled way. Stenersen: How do you determine where the traveled way begins? You can determine where the property line is. Drouin: We’re more concerned about where the cars are traveling, not the property line. Thomas: Why don’t we just add four feet--add it to the 8’ from the property line?

Drouin: Okay, we’ll add 4 feet more, to make it 12’ to the property line; that would possibly give them 14’ to the traveled way. 




Variance Granted because:

MOTION:  Breckenridge moved to grant the variance with the condition that the front of the garage be 12’ from the Western Avenue property line.  Stenersen seconded, and all were in favor.

Vote:  Y        All (5)     N:                                           

The variance was granted at 8:08pm. 

About the last case, the Decision draft went to Code Enforcement and Town counsel suggested a change of language in the form itself. We had a denial of the sign permit because it wasn’t clear why it was denied. Counsel has suggested that the decision was made based upon the facts of the minutes. This would be a change in the language of the Decision form.  Hill: It’s more than that; you’ll need to change your Decision form. Drouin: It doesn’t have to be a permanent change. Hill: I got the impression that the approved minutes may not need to be attached. The draft minutes have to be available in 144 hours, same as the Decision. The language of the Decision now does not give specific reasons for the denial. Breckenridge: We could address the brevity of the decision by saying: “a detailed discussion is available in the minutes.” Eicher: We then need to address how we document the decision because it should include the reasons for denial. Drouin: He’s saying it’s not detailed enough.  Hill: We always say the Board decides to grant or not grant because….. Atty. Kinyon says that is not enough. He wants the minutes referenced. Drouin: It’s not possible to have approved minutes in 144 hours. Eicher: Have “minutes of the proceedings are available” in the boilerplate.  Hill: I read that Atty. Kinyon said that he wanted the minutes to go out to the applicant with the Decision so the applicant knew why he was denied and could correct the deficiencies in his argument so the next time around he’d pass. 

Kim McCummings: There’s a difference between transcription and minutes. What we have done on the Planning Board is extrapolate the major motions and decisions and who made them because it was taking a long time to do. Think about the structure of the minutes – do you need all the detail? Can you summarize the information legally? Once the case is finished, we get rid of the recordings because then we have the minutes and that’s the legal document. Joe: Linda got caught doing detailed minutes for this one because it likely would go to Court. 

Kim: You want to be careful how you take your minutes–if you change how you do it case by case. Drouin: Our Clerks changed, too. The argument is that the applicant who appealed did not know how to argue his appeal. We ended up re-hearing and re-denying it. Charlie: The Board’s decision should be black and white. Drouin: He wants the reason for the Decision and the minutes. Hill: This isn’t going to work on the average case. X comes before the board, we deny, he has 30 days to appeal, he gets the decision in 5 days. The draft minutes are supposedly available in 5 days but the approved ones may not be available for months depending on the ZBA’s schedule. So the applicant can’t get the approved minutes in time. Drouin: But you can’t say the Decision is based on the draft minutes because they haven’t been approved yet. Hill: But the approval may take longer than 30 days. I recommend that we table this until Jan gets back.

Breckenridge: They have 30 days to appeal. Are we going to find ourselves in a legal situation by not responding to Atty. Kinyon’s request? Sirvint: There may be some merit in his suggestion for more detail but it may not be a requirement. Breckenridge: I would assume that the minutes would be attached to this.  Eicher: If it goes to Court, the minutes will be presented anyway. Hill: If they appeal, it will be in a private meeting. Drouin: The Board denied the applicant by the action of agreeing with the Board of Selectmen. Consensus: Either Drouin or Goodrich should talk with David DuVernay about this. 

Approval of minutes 4/24/12; 5/10/12

MOTION:  Stenersen motioned to accept the 4/24/12 minutes as written, Breckenridge seconded, and all were in favor.  

There was consensus to suspend approving the minutes of the May 10th meeting until the regular June meeting. 

Reviewers were picked for the June 26, 2012 meeting:  Marcia Breckenridge and Bill Thomas.  The cut-off date for new applications is Tuesday, June 5, 2012.

Stenersen motioned to adjourn at 8:43pm. Thomas seconded and all were in favor. 

Minutes respectfully submitted by:
Linda Stonehill, Clerk
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