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APPROVED MEETING MINUTES   6/26/2012
[bookmark: _GoBack]

Regular members:	Janet Goodrich (Chair), Dave Drouin (Vice Chair), Marcia Breckenridge, Phil Stenersen, Bill Thomas.
Alternates: 	Charlie Eicher, Joe Hill, and Rick Sirvint 
Absent:	None
Recusals:	None

The meeting convened at 7:00pm with the Pledge of Allegiance.

CASE 1041: Charles and Daphne Sampson, 248 East Monomonac Road, Rindge, NH 03461, Map 18, Lot 16, for a Special Exception to Article XIII, Section C of the Rindge Zoning Ordinance to replace a flat roof with a sloping roof over their 8’x8’ sunroom.  (Does not meet the 50’ setback). 

Rick Sirvint read the case before the board and Charlie Eicher summarized the related ordinances.
Sitting on this case were:  Dave Drouin, Marcia Breckenridge, Bill Thomas, Phil Stenersen and Janet Goodrich.

Dave DuVernay, Rindge Code Enforcement Officer: The slope is away from the property lines so it shouldn’t affect the water or need to be reviewed by the Conservation Commission   Sirvint: Their roof is leaking so they have to replace it and they just want to match the slope to the rest of the house. I could not see any problem with it because it’s not expanding the footprint – it’s just fixing the roof and making the house more attractive, so I would support the idea of providing the Special Exception. 

Daphne Sampson: This is the second flat roof we’ve replaced – we’ve had to actually gut it because it leaked and rotted. The adjacent roof on the side of the house is sloped slightly, maybe 30 degrees, so we’d like to change this one from a flat roof to a slightly slanted roof to match it. We actually filed two applications—an architect prepared drawings of our little 8’x8’ sunporch but went overboard and made the tiny project look gigantic, so Dave told us we should fill out an application for a Special Exception, not a Variance. 

Marcia Breckenridge: So this doesn’t change the footprint at all? Daphne: No. DuVernay: It’s existing non-conforming. Drouin: So this requires a Special Exception? Breckenridge: If it doesn’t change the footprint… DuVernay: She’s still altering the property. Phil Stenersen:  A re-roof would just be repair, but she’s changing the roofline. Breckenridge: So is it the fact that they’re changing the angle of the roof that makes it an alteration and not a repair?  DuVernay: Yes, and you wouldn’t even need to go to the Building Dept. to repair a roof, but this is altering a non-conforming building with the new roof angle. 

Breckenridge motioned to go to deliberative session, Bill Thomas seconded, and all were in favor.

1. The Board finds that the use will not create excessive traffic, congestion, noise or odors. 
On these issues the applicant and others provided evidence that there is no change in terms of the number of people who will live there to affect traffic, congestion, noise, or odor. 

Vote:  Y      	(All)		   N:                                           

2. The proposed use will not reduce the value of surrounding properties: 
On these issues the applicant and others provided evidence that this is upgrading the property in a responsible manner.

Vote:  Y            (All)                       N:                                           
 
3. There is adequate sewage and water facilities and sufficient off-street parking provided by the applicant. 
On these issues the applicant and others provided evidence that the status quo has been maintained.

Vote:  Y          (All)                         N:                                           

4. The proposed use will preserve the attractiveness of the Town.
On these issues the applicant and others provided evidence that the project is an upgrade to the existing property.

Vote:  Y          (All)                         N:                                           

The Special Exception was granted because:
All four criteria have been met and there has been no further violation of the dimensional criteria.
Stenersen motioned and Breckenridge seconded to grant the Special Exception as requested.

Vote:  Y          (All)                        N:                                           

CASE 1042:  Bruce and Joan Bertrand, 1 Stephanie Anne Lane Sterling, MA 01564.  Owner:  Douglas H. Gutteridge with Candice Starrett, representative, for the property at 14 Rocky Road, Rindge, NH 03461, Map 22-6, Lot 36 A,C for a Variance to Article IV, Section 2B of the Rindge Zoning Ordinance to construct a building within 50 feet of the road.

Rick Sirvint read the case before the board and Charlie Eicher summarized the related ordinances (no building shall be closer than 15’ to abutters’ property line or 50’ to a right of way).  Sitting on this case will be: Dave Drouin, Marcia Breckenridge, Janet Goodrich, Phil Stenerson, and Bill Thomas.

Tom Forest spoke for Candice who was hoarse and lost her voice.  Forest: The owner of this property is Doug Gutteridge, and my clients are the Bertrands who couldn’t be here tonight. This variance asks for a very small area of the square footage of the front setback to be relaxed – 192sf.  The setback of 50’ needs to be relaxed to 42.6’ which you’ll see on your plan. The side setbacks and setback to the water have been met so there’s no encroachment on the wetlands and we’ve met all the state requirements. So the variance is to relax the front setback by 7.4’. 

Goodrich: I’m assuming that these things we’re seeing are decks. Without the decks, it seems the house would fit within those setbacks. Forest: That is true, but of course the decks are an integral part of the floorplan.  Sirvint: Rocky Road is a dirt road, and I don’t think there would be through traffic other than people who live on that road. It looks like something’s already started.  Gutteridge: A septic installation has been started. The septic and leach field will be 5’x20’ and I’ve started taking trees down. 

Sirvint: It looked to me as though building a house there would be beneficial to the town in terms of taxable property. It’s an empty lot right now and there didn’t seem to me like there would be anything wrong with it on that small dirt road. Stenersen: Do you know how many properties are beyond it on the road?  Audience member: Five houses. 

Eicher: You mentioned the deck was an integral part of the design – do you have pictures?  Gutteridge: It’s a log cabin and they’re jacking the house up. The deck will be log, too. Charlie: So it’s a walkout?  Gutteridge: The walkout basement and the first floor will be higher, facing the lake, and that will have the deck on it. We’ve pushed it as far forward as we can, and you can’t rotate it because the shoreline is so irregular at that point; it doesn’t allow us to do everything we want to. It’s 56’x30’ consisting of a walkout basement with one floor (1680sf not counting the basement and 2200sf including the bedroom area above). 

DuVernay: I think Phil will find it interesting that the DES responded to Tom Forest’s question about whether the deck has to be impervious. Forest: There are things that we can do to make it pervious. Drouin: The water will sheet if there’s not a large enough opening between the planks. 

Goodrich: Do the abutters have any questions or comments?  Audience member: Will this be a second home?  Candice: It will be their primary residence. Drouin: But we can’t regulate what a future owner will do. Audience member: Would it be rented weekly? Breckenridge: We can’t help with that either way.

Hill motioned to go to deliberative, Stenersen seconded, and all were in favor. 

1. The variance use would not be contrary to the public interest because: 
It’s consistent with the other homes in the neighborhood, and this variance is preferred because it preserves the setback requirements from the lake.

Goodrich: This home would be consistent with the houses in the neighborhood that are even less conforming. Stenersen: It definitely wouldn’t threaten public health, safety or welfare. Drouin: Given the possibility of violation of two setbacks, the lesser one to violate is the setback to the road, so that is preferable. 

Forest: There are a few existing houses in the area that also are within the 50’ setback and I believe the house owned by the Lemays is only 40’ to the property line/right of way, so that’s one issue that would make this in compliance with the neighborhood. 

Vote:  Y          (All)                         N:                                           

2. Granting the variance would do substantial justice because: 
There’s a gain to the landowner to develop his property as proposed in a use that’s consistent with the neighboring homes and the setbacks in the neighborhood. Also, by denying this variance, there would be no gain to the general public. 

Drouin: Also, the house is reasonably sized and to make it smaller probably would not be reasonable. 
Goodrich: To deny this we’d have to prove that the loss to the public is greater than to the landowner. 

Vote:  Y          (All)                         N:                                           
 
3. The variance would be consistent with the spirit and intent of the Rindge Zoning Ordinance because:
The testimony received indicates that this variance would make the property consistent with, and not alter the character of, the neighborhood and would not pose a threat to the public health, safety, or welfare. 

Vote:  Y          (All)                         N:                                           

4. Granting the variance would not diminish surrounding property values because:
It is consistent with the character of the neighborhood, and there has been no testimony to the contrary.  

Vote:  Y          (All)                         N:                                           

5. Special conditions do exist on the property that distinguish it from other properties in the area, such that literal enforcement of the ordinance results in unnecessary hardship.
The special condition is that there is not enough depth on the lot to conform to both setbacks. 

Forest: Special conditions do exist on this lot; as Candice has mentioned, the setback requirements of 50’ from the water and 50’ from the road have limited the lot’s buildable area to only 20%. My clients are trying to have a reasonably sized house on a small lot. 

Vote:  Y          (All)                         N:                                           

5a. No fair and substantial relationship exists between the general purposes of the Zoning Ordinance provision(s) and the specific application of the provision(s) to the property because:
The variance would not be a gross violation of the road setback and would conform to the wetland setback. Further, it will still allow for the road to be maintained and will not seem to affect the safety or visual impact of the neighborhood. 

Drouin: We don’t know what the purpose of the ordinance for a 50’ setback is – maybe to give access, driveway, visual impact, whatever those purposes are. It doesn’t seem like this request for less than 8’ is going to negatively impact those concerns. 

Vote:  Y          (All)                         N:                                           

AND

5b: The proposed use would be a reasonable one because: (same as 5a)
The variance would not be a gross violation of the road setback and would conform to the wetland setback. Further, it will still allow for the road to be maintained and will not seem to affect the safety or visual impact of the neighborhood. 

Breckenridge: This question is giving me problems because, traditionally, when we consider special conditions, there’s some physical characteristic of the land that’s causing the problem. But here, it seems that the special condition is the ordinance itself. Stenersen: Or the lake. Breckenridge: It’s a hardship because of the ordinance. I’m having trouble calling the special condition the existence of an ordinance. Traditionally, haven’t we looked at land, topography and not the existence of the ordinance?  Thomas: you have a 50’ setback from the road and lake – they can preserve the setback from the lake. Breckenridge: So the special condition is that there are two hard-to-meet regulations so we’re going to compromise the least important of the two? Stenersen: It could be the depth of the lot which is 132’.  Drouin: All the other lots are just as short. Goodrich: The property may not be reasonably used in strict conformance with the ordinance. Drouin: Define “reasonable.” Thomas: It would be a reasonable use because we’re maintaining the lake setback and there is a very slight violation of the road setback. Stenersen: If we agree that the proposed use would be a reasonable one, we can stop there. 

Vote:  Y          (All)                         N:                                           

The Variance was granted because:
The proposed variance is a reasonable use of the property given the setback requirements.
Drouin motioned and Bill seconded to grant the variance.

Vote:  Y          (All)                         N:                                           


PUBLIC MEETING

Goodrich: We will now be entering into a public meeting phase. There will be no discussion of the facts or merits of either case. 

CASE 1043:  Board of Selectmen, P. O. Box 720, Town of Fitzwilliam, NH 03447, 603-585-7723: Application for Rehearing (Motion for Rehearing) of Rindge Zoning Board Hearing and Decision of May 10, 14 & 15, 2012 concerning Case # 1039 – access to property of John and Lynda Hunt known as The Castle and Holloway House..

Shall the board have the case heard in a public meeting or a public hearing?  [Note: Applications for Cases 1043 and 1044 were received after the deadline for the June meeting.] And, shall there be any guidelines for that meeting or hearing? 

Bill Thomas: We put conditions on our decision and that’s the only reason why the Fitzwilliam appeal came up, and we have an application for a rehearing from the Sunridge neighbors as well. I don’t see how we could consider one in a public hearing without the other. They’re pretty tied together. Drouin: So you would have the hearings at the same time? Thomas: A decision on one of these has an effect on the other one. If we agree on what the Fitzwilliam Selectmen were saying, that would affect others.

Hill: You are getting into what we said we would not get into. All we need to decide tonight is whether you offer a rehearing as a public meeting (no testimony) or a public hearing (notifying all the abutters and going through the whole thing). My recommendation is to have a public meeting. Drouin: Do we have two meetings, two hearings, or lump them together and discuss them separately? Hill: They’re two cases. 

Breckenridge: I heard Bill Thomas advise that we take both of these on the same night but not at the same time, in either a public meeting or a hearing, and make a decision. Thomas: I’m not very clear on this because it really seems to be the same issue. Hill: All you’re deciding tonight is whether the board made a substantive error in its decision-making.  It gives you the chance to correct an error if you deem the board made one. It’s not an opportunity to open the whole case again. 

Drouin: I’d like to have a hearing for each case because one of the applicants has not been heard from. Both applicants may have parts of their appeal emphasized more than another and, also, if you go to a meeting and there’s no public input, the landowner won’t have a chance to rebut any argument. I’d like to see each applicant have a hearing on the same night. 

Eicher: Are you having a hearing on whether you’re having a rehearing? Joe: No, you have two applications. You have to decide: are you going to have a rehearing or not? That’s the only question right now. You either do it in a public meeting or a public hearing. All you’re being asked is whether we grant a rehearing or not. Eicher: So it’s whether you’re going to talk about a rehearing in a public meeting or a hearing? Someone has to talk about whether the board is going to have a rehearing, and the question is what form is the board going to discuss it in?  Breckenridge: Are we making the decision tonight to either have a rehearing for each or a public meeting for each?  Hill: You’re deciding tonight on when to vote on the two applications/appeals before us. We do not have to grant a rehearing. We’re responding to these and saying either no or yes, we will consider these either in a public meeting or a public hearing. Breckenridge: So we are deciding tonight if we hear them and, if so, which format we’ll hear them in.

Sirvint: Can we have a public hearing with a one-hour time limit? I think a time limit would be reasonable. Goodrich: We can establish guidelines, and a request for a rehearing does not mean going through the whole thing again from soup to nuts; they must say where they think we have been in error, and we can restrict the conversation to those areas. 

Goodrich: We need to determine whether to respond to this rehearing application in a meeting format or a hearing format. There is no testimony received in a meeting format. If there is any public input, it has to be in a hearing. Hill: In a meeting format, you do not need to send certified letter to each and every abutter. In a hearing, you do, and you’ll have opened up the whole can of worms again. Thomas: The first step is whether to hold a hearing or a meeting, then we decide whether to grant a rehearing or not. Drouin: At that meeting, we say our decision stands as-is or it’s not valid. If we rehear the case, we’re starting from scratch.  

DuVernay: I think you should consult with Attorney Sam Bradley. In a public meeting, you can’t accept public testimony but you can solicit it. Sirvint: Maybe there’s an advantage to having a public meeting limiting the discussion to a specific issue. Goodrich: By going into a public meeting, we can solicit testimony in the areas we believe an error may have occurred. Drouin: But you might have abutters who are upset they can’t say anything. Plus, the landowner may not have the opportunity to rebut anything. Goodrich: We can solicit dialog in the areas of concern. 

Breckenridge: I’m leaning heavily towards a situation where the abutters are notified and everybody knows that everyone has been notified. I want the public to be a fully informed group and I think a meeting is not as strong a solution. Thomas: On the subject of opening it all up, we have an application for a rehearing saying we made errors in certain areas. Drouin: They’ll have to argue whether the board has made an error and I don’t think it would be unreasonable to allow a 20-minute window for each side to state its view. Sirvint: I don’t see the idea of a time limit in the Rules of Procedure. Drouin: They can prepare to give a 20-minute presentation on where the board was wrong or right.  Goodrich: Would you be comfortable with me contacting the attorney? Drouin: I think it would be reasonable to limit the testimony to 20 minutes and subject it to correction. 

Hill: In neither of these two applications is there an abutter’s list. We would have to go back to the original Sunridge case and take that abutter’s list which was more than 40 people, and we don’t have abutters from the Fitzwilliam Selectmen yet.  Objection: It’s not a continued case, so how can we use a previous abutter’s list? Goodrich: Providing an abutter’s list is a requirement of each application. Breckenridge: Bill and I reviewed the applications for rehearing, so I assumed it would involve the same abutters and we didn’t need new lists. If someone comes back with an appeal, do the abutters need to be listed again?  I assumed it was a continuation. Stenersen: Is anyone here from Fitzwilliam? Hill: But the case is not being heard tonight – you’re just deciding whether to rehear it. If we vote on a public hearing for these two cases, we have to notify abutters. We could take the list from the original case if the applicants agree to that rather than listing the whole thing again. Drouin: According to the application, the abutters’ list was not required for a rehearing. Fitzwilliam did say that, if we agreed to hold a hearing, they will provide an abutters’ list. 

Hill: We’re just deciding whether to discuss this in a meeting or a hearing. Attorney Sam Bradley advised that we have the meeting because we can solicit testimony and don’t have to notify the abutters. Drouin: They’re going to tell you where the errors were made; it doesn’t open the whole case up. The only issue would be the consideration of a time limit. If there’s a problem with a time limit we impose, we’ll hear it from someone’s counsel. DuVernay: If you designate a 20-minute time limit, who designates who will speak for 20 minutes?  Drouin: I would anticipate there might be more than one person that could talk for seven minutes. Sirvint: The Sunridge application says the board made massive errors throughout the process, so it will be tough to limit the conversation. Stenersen: They have to supply new evidence. Eicher: The only testimony would be clarification from the board. They’ve only restated what they’ve already said in the application. Thomas: So we have to decide whether we want to accept either of these applications.

Stenersen: You’re saying we can’t reject either of these tonight? Hill: Correct.

MOTION:  Drouin motioned that the Board of Adjustment hold a public hearing on July 24th to consider the appeal by the Fitzwilliam Board of Selectmen with the condition of a 20-minute time limit each for the pro and con testimony respectively. Stenersen seconded and all were in favor. 

Stenersen: We might hear the second case first. 

Bill won’t be here for the July 24th meeting. Goodrich and Drouin: I think going into August would be unfair to everyone. So, we’ll hear this at our regular meeting on July 24th. If we receive a long, convoluted case for the July meeting, we can advise them they may prefer to be heard in August. All agreed.

Stenersen: I would like to suggest that the Fitzwilliam application be considered in a public meeting, and there’s an aspect I disagree with, so we can solicit their input. Drouin: We have not heard from this applicant before and if it’s just considered as it’s presented, it does not give the landowner an opportunity to weigh in on it. Stenersen: We can solicit comments from him. Drouin: How fair do you think it is to not let the applicant or public to weigh in on this? Stenersen: I would prefer to spend an extra hour or two on a decision that could potentially affect a lot of people’s lives for a long time to come. Hill: I think it’s important that the two cases before are treated equally. Stenersen: I would suggest limiting the discussion on both. 

CASE 1044:  Sunridge Neighbors Andrew & Heidi Graff, William and MaryAnn Harper, Donald & Liza Pyke, William & Shirley Preston, Timothy & Susan Wessels – 111 Sunridge Road, 154 Sunridge Road,  22 Sunridge Road, 77 Sunridge Road, & 182 Sunridge Road, Rindge, NH 03461 respectively: 603-731-5093: Application for Rehearing (Motion for Rehearing) of Rindge Zoning Board Hearing and Decision of May 10, 14 & 15, 2012 concerning Case # 1039 concerning the property and actions of John and Lynda Hunt in reference to the property known as The Castle and Holloway House.

Application for Rehearing:  No discussion on facts or merits of case.  Shall the board have the case heard in a public meeting or a public hearing? Shall there be any guidelines for that meeting or that hearing.  In a public meeting, no testimony is received; in a hearing testimony can be received. [Note: The application was received after the deadline for the June meeting.]

MOTION:  Drouin motioned that Case 1044 be heard on July 24th in a public hearing with the condition of a limit of 20 minutes each for the pro and con testimony respectively. Breckenridge seconded and all were in favor. 

Goodrich: Do we want to contact Town Counsel, Sam Bradley, relative to this setting of a time limit on testimony?  Yes.  Hill: As these are new cases, Linda will contact Fitzwilliam for an abutters’ list.

Hill: When we have sent out notices in the past, we work up what’s going in the paper and a copy of that is sent to the abutters. 

Approval of minutes for May 10, 2012 – with the change of “month” to “year” on page 3, and with Hill’s suggested switch of some first names with last names and the insertion of “Attorney” prior to each of the lawyers’ names throughout, Breckenridge moved to accept the minutes as written and. Goodrich seconded and all were in favor. 

Approval of minutes for May 14, 2012 -- Drouin  moved to approve the minutes with a change from “not a hearing” to “or a hearing” in the first line of Attorney Bradley’s sentence on p. 14. Hill requested switch of some first names with last names and the insertion of “Attorney” prior to each of the lawyers’ names throughout, as with the other minutes. 

Approval of minutes for May 22, 2012 – no substantive changes.  Hill requested the switch of some first names with last names, and all were in favor of approving the minutes as written. 

Dave Drouin and Rick Sirvint will review any applications for the July 24, 2012 meeting. Applications must be received by the close of business on Tuesday, July 3, 2012.

THANK YOU, CHARLIE – We really appreciate Charlie agreeing to stay on with us for the July 24th meeting. 

At 9:27pm, Hill motioned to adjourn, Thomas seconded, and all were in favor.


Minutes respectfully submitted by Linda Stonehill, Clerk
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