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MEETING MINUTES:  DATE:  May 15, 2014   APPROVED JUNE 24, 2014

Regular members:	David Drouin (Chair), Marcia Breckenridge (Vice Chair), Janet Goodrich, Bill Thomas, Phil Stenersen
Alternates: 	Joe Hill, Forbes Farmer, Rick Sirvint
Absent:	
Recusals:	Janet Goodrich 
ZBA Clerk	Susan Hoyland
Others Present………Matt Snyder, Mark Derby, Dave Duvernay

The meeting convened at 7:00pm with the Pledge of Allegiance.    

The clerk announced where the notice of the Public Hearing was posted.  Town office, police station, fire station, library, transfer station, town website, 

Joe Hill read the case before the board:

Case #1063:  Hannaford Bros. Co. (direct abutter to property subject to appeal) c/o Mark S. Derby, Esq., Cleveland, Waters & Bass, P.A., Two Capital Plaza, 5th Floor, PO Box 1137, Concord NH 03302-1137.  Application for Rehearing of the March 25, 2014 Rindge Board of Adjustment Decision upholding the Planning Board’s Interpretation of Section 5(D) of the Wetlands Conservation District Ordinance during Review of Major Site Plan proposed by Wal-Mart Real Estate Business Trust.  Map 6 Lot 98.

If the Application for Rehearing is granted, a public hearing on the merits of this will take place at a future date to be determined at the Tuesday, May 15, 2014 meeting. 


Forbes Farmer summarized the relative ordinances.

Section 5(D) of the Wetlands Conservation District Ordinance amended March 12, 2014.  

D. No net increase in peak flow of storm water runoff into Surface Waters or 
Vegetated Wetlands as a result of any development shall be allowed: 
Calculations to be based on a 25 year storm event.
  
Sitting on this case were David Drouin, Marcia Breckenridge, Joe Hill, Bill Thomas and Phil Stenersen.  




David Drouin:  We have the April 23, 2014 application for consideration submitted by Cleveland, Waters and Bass.  We also have a recently received copy of a letter from Sulloway and Hollis.  This is a public meeting but we will not be taking any public input.  The purpose of tonight is to determine whether the application for rehearing has merit based on our criteria, which simply is:  Was there a procedural error or was there any new evidence submitted? 

Rick Sirvint:  I looked over the material and came to the conclusion that this is a lot simpler than it seemed last time.  The evidence that I heard from the Planning Dept. was based on the decision that the Wetlands Ordinance only applies if it is in the wetlands area.  When I read this over, I don’t see anything that challenges that.  I don’t see any new evidence in this application.  I see no reason to have a rehearing.

Joe Hill:   I agree with that.  I don’t feel that there is anything new presented.  The application is complete, and I don’t think the ZBA made any errors.

Bill Thomas:   I agree. In the application they claim that we made an error, but I don’t see what it was.  There is no new evidence from what we based our decision on.   I don’t see any reason to rehear.

Joe Hill:  They can claim what they want but I don’t think we made a procedural error.

David Drouin:  The only change I picked up on this from the original application was on #10, they added emphasis to any development.  In the original case, I looked for that.  It was brought up but not emphasized.  This brings us back to the Planning Board’s determination that if it is not in the Wetland District, then the Wetlands Ordinance does not apply.  The Planning Board has been consistent, right or wrong, over the years in determining what is or what is not in the wetlands.   

Phil Stenersen:  So the wetlands and the buffer zone are the Wetlands Conservation District - period. This is not in the Wetlands Conservation District and therefore the rules of the Wetlands Conservation District do not apply.


Marcia Breckenridge:  That’s where I have a problem and need clarification.  When I read through this, I realized that they moved a driveway, they changed the plan, but I am not at all clear about the amount of runoff; their concerns about water that would fall within this perimeter for a 25 year storm event; their concerns about the soil being so saturated that it wouldn’t drain, isn’t that still an issue? 

Phil Stenersen: #1: even if you go back, it doesn’t apply because they are not in the Wetlands Conservation District and therefore the rules of the Wetlands Conservation District do not apply.  #2:  The amount of water, the volume of water is now allowed to increase but the flow cannot increase. So in other words, pick a number for the amount of flow; say 25 cubic feet per second is the flow.  You can have more gallons of water go off the site; it just cannot go faster than it presently does.  

David Drouin:  If you had a gallon of water per minute, you could not go to two gallons per minute.

Phil Stenersen:  That is correct; you would have to retain/hold back the additional water so that it takes longer for it to get out.  

David Drouin:  But it could be more water in totality?

Phil Stenersen:  That’s the way our current regulation reads, correct.

David Drouin:  I think this technical debate about the water flow is between the two engineers.  But that’s not the issue.  It’s not in the district.

Marcia Breckenridge:  If a proposed Planning Board approved change is made that does not literally occur within the wetland district, but impacts the wetland district, the Zoning Board has no regulatory authority over it? Is that correct?

David Drouin:  The Zoning Board would not have authority, but if the magic line is at 50 feet, and the development occurs at 49 feet, this would apply.  But if you go to 51 feet, this Ordinance does not apply.  

Marcia Breckenridge:  Even if the impact on the wetlands stays the same?

David Drouin:  The impact is the construction, not the water flow.  Everyone knows that the water is flowing to the wetlands.  But the “impact of the development” is what decides whether it is within the 50 feet or outside of the 50 feet.  

Marcia Breckenridge:  So the Planning Board decided, when Wal-Mart came back with the revised plan, that it was no longer within the Wetlands Conservation District and that the Wetlands Ordinance does not apply.

Phil Stenersen:  In other words, the Wetlands Conservation District Ordinance applies if you are in the Wetlands Conservation District which is wetlands and the 50 foot buffer around that.  

Marcia Breckenridge:  So if you are doing something and you are outside of that, it is not covered here.

Phil Stenersen:  It is as cut and dry as if you are doing something in the Residential District, you do not have to meet the Village District regulations.  

Marcia Breckenridge:  Thank you for that clarification.  I am trying in my mind to see the spirit, if the intent is to protect the wetlands, and all those agenda items that go with that, then the logic defies me, if it is still going to have that impact, we can’t do anything.

David Drouin:  But it is not an impact. The water flowing across is not the impact, the development is the impact.  Does the water flowing across have an impact?  Yes, but the impact that we are talking about would be if it is inside the district.  To be honest, 50 feet is an arbitrary number, water doesn’t know 49 feet or 50 feet, it was a number that we felt was reasonable and that is what we work with.  

Phil Stenersen:  Just for clarification, water, when it flows, is always going to go to the low spot, and it is going to get there one way or another.  The idea behind the whole retention systems is that it will get there at somewhere near the same speed as were natural.  The water is going to get there one way or another.
Marcia Breckenridge:  Thank you.

Forbes Farmer:  I guess I am a little confused.  Is a portion of Wal-Mart currently built on land that was, at one point, wetland, and got filled in, and is no longer wetland?

David Drouin:  Yes, that is correct.

Forbes Farmer:  So, I guess we have to leave that to someone else, and it is not the jurisdiction of this Board to question whether or not filled in wetlands is wetlands or not.  It seems to make sense to me that wetlands, even if they are filled in, are going to be hard to drain.  But that is not within the purview of this board, is that correct?

David Drouin:  Correct.  The Planning Board has been very consistent that filled wetlands are no longer wetlands.  The reason being, they don’t have the functions or the soils of wetlands anymore.  A wetlands has a function and it is made up of certain soils.  

Phil Stenersen:  We are not here to discuss the definition of wetlands. 

Forbes Farmer:  To get to Marcia’s point, if you fill in a wetlands, then that leaves less wetland, because it is filled in, and it leaves less wetlands for the drain to flow into.   

David Drouin:  Not necessarily.   To fill wetlands, you have to mitigate it.  They have been mitigated by increasing the wetlands elsewhere and usually it is at a greater ratio, it is not a 1 to 1 ratio. We’ve had plans before where we mitigated wetlands off site.

MOTION:  Joe Hill moved to go to Decision Tree.  Bill Thomas seconded.  Vote:  5-0-0





Decision Tree
Application for Rehearing
1.    Is the application for rehearing complete?   YES because: 

It has been reviewed; it met all criteria and was received in a timely manner.  
Vote:  5-0-0

2.  Has the applicant supplied any new information that was not previously available to the Board?  NO because:

Essentially, this is a restatement of the original case.
Vote:  5-0-0

3.  Did the Board of Adjustment make any procedural or structural (legal) error in rendering the previous decision?  NO because: 

There were no errors pointed out in the application.
Vote:  5-0-0

MOTION:  Joe Hill moved that the Board of Adjustment denies the Application for Rehearing because the application being complete, no new information was submitted and there were no procedural errors by the Board of Adjustment.  Bill Thomas seconded.  Vote:  5-0-0 

Approval of Minutes of April 22, 2014

MOTION:  Joe Hill moved to approve the minutes with no corrections.  Marcia Breckenridge seconded the motion.  Vote:  5-0-0

Reviewers for June:  

Cutoff date is Tuesday, June 3, 2014 for the meeting on Tuesday, June 24, 2014.  Marcia Breckenridge and Joe Hill will review for the June meeting.

Variance Decision Tree Discussion

Joe Hill: We’ve been using the Variance Decision Tree which we approved in April of 2012.  As you know, the NH Legislature changed things.  The changes I would like to see us make are on:

· page one: take the word use out where it says “1.   The variance use would/would not be contrary to the public interest because…..” 
· page four:  5b: replace the word use with the word variance where it says “5b:  The proposed use would/would not be a reasonable one…”
· page five:  Add revised 5/15/2014 & <next meeting date> approved <next meeting date>

After some discussion, Board members decided to accept Joe’s changes as presented as well as adding one more change:

MOTION:  Marcia Breckenridge moved to accept the following four changes to the Variance Decision Tree.   

· page one: take the word use out where it says “1.   The variance use would/would not be contrary to the public interest because…..” 
· page four:  5b: replace the word use with the word variance where it says “5b:  The proposed use would/would not be a reasonable one…”
· page five:  Add revised 5/15/2014 & <next meeting date> approved <next meeting date>
· page four:  5a:  change the words Zoning Ordinance to zoning ordinance. (lower case letters)
Janet Goodrich seconded the motion.  Vote:  unanimous

Motion for adjournment:    7:45  pm

  
Minutes respectfully submitted by:

Susan Hoyland, Clerk
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