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Decision Date: 
August 23, 2011

Case Number: 
1032
The meeting convened at 7:00pm with the Pledge of Allegiance. 
Present:  

Regular members:

Marcia Breckenridge, Dave Drouin (Vice Chair), Janet Goodrich (Chair) and Phil Stenersen.

Alternates: 
Charlie Eicher, Joe Hill, and Rick Servint

Absent: 
Bill Thomas – Joe Hill will replace him for this meeting.

No recusals.

Marcia Hoey / Case #1032:

Sitting on this case:  Dave Drouin, Marcia Breckenridge, Joe Hill, Phil Stenersen, and Janet Goodrich.

Marcia Hoey, 60 Kimball Road, Rindge, NH 03461 applied for a Variance to the Wetlands Ordinance 5-A to permit the erection of a carport within 50 feet of the Ordinary High Water Mark of Surface Waters or within 50 feet of Vegetated Wetlands.
Rick Servint read the case before the board and Charlie Eicher summarized the related ordinances.

Miss Hoey had thought that because the carport was portable she didn’t need a permit. The carport was placed so as to be aesthetically correct with the property; it’s on the only flat spot on the property and doesn’t block anyone’s view of the lake. 

Joe Hill asked Ms. Hoey, “Where did you get the information that because this was a carport you didn’t need a permit?” She replied that her husband had said she didn’t need one. 

The Conservation Commission spent an hour looking at the site. The lot is very small, maybe a quarter acre, with three sides of water frontage, perhaps 100-150’ combined. The Board noted that the carport is within 12’-20’ feet of the water, but that there’s really nowhere else to put it on that small lot considering the placement of the septic. If it were a permanent building with sides and a foundation, ConCom would have had a lot more to say. The base is gravel, so as long as it won’t be enclosed, water will run through it and the drainage is good. ConCom cannot endorse structures in the wetlands, but this seems to be a special situation. Dave Drouin said this is a mess legally, but the carport itself was done well and is landscaped in. 
There was a concern that if additional gravel were added, since it’s close to the waterline, ConCom should be notified, and it was also suggested that the applicants apply for a state dredge and fill permit in that case. Phil Stenersen said that the state would not require a dredge and fill permit because this doesn’t impact the wetlands, so if the state doesn’t require one, why should the town? It was then proposed that the applicants return to the ZBA for another variance should they want to add a substantial amount of gravel. Discussion ensued. 
Dave Drouin reminded the Board that this is a variance and we should identify the loss the landowner would suffer if this application is not granted. So, the Board asked Ms. Hoey to describe the potential hardship. 
Ms. Hoey said that if she had to take everything out of the carport, including the boat and pellets, etc., the contents would be scattered over the lawn and under trees for protection from the weather (and expensive off-site storage would not be an option). Having her belongings all over the yard likely would impact neighboring property values, and Dave DuVernay agreed. Ms. Hoey and Gary MacGrath added that, “Everything looks neat now. We tried to place it so it looked nice and was not an eyesore. None of the neighbors complained and have liked it where it is.” 

Dave Drouin said the Board should be careful about setting a precedent by granting this variance and recommended that requirements be met regarding adding gravel in the future. Consensus was that the variance would be granted provided, as one of the conditions, that the level of gravel be maintained but not increased.
Joe Hill moved to go to deliberative session; Marcia Breckenridge seconded, and all were in favor.

The Board found that:
1. The variance is not contrary to the public interest because:
It is not contrary to the public interest because it maintains property values, being aesthetically pleasing, and it does not threaten public health, safety, or welfare.  (Unanimous consent)
2. 
Special conditions do exist on the property that distinguish it from other properties in the area, such that literal enforcement of the ordinance results in unnecessary hardship because:
Special conditions are the shape of the plot, the contour of the shoreline, and the contour of the ground surface, which is not level. (Unanimous consent)
A. No fair and substantial relationship exists between the general purposes of Zoning Ordinance provisions and this restriction on the property because:
It is not contrary to section 2-A of the wetlands ordinance. (Unanimous consent)
B. 
The proposed use is a reasonable one because: 
There is no other location suitable for the carport. (Unanimous consent)
3.
The variance is consistent with the spirit and intent of the Rindge Zoning Ordinance because: 
It does not compromise health, safety, or welfare and it does not have a negative impact on the values or character of the Town. (Unanimous consent)
4.
Substantial justice is done by granting the variance because:
It is in the interest of the public and the landowner to have belongings well-maintained and neatly stored, thus maintaining the property values. (Unanimous consent)
5.
Granting the variance will not diminish the value of surrounding properties:

The carport and its location do not have a negative impact on surrounding properties. (Unanimous consent)
The Variance is Granted because:
All criteria have been successfully met.  

Furthermore, the Variance is granted with these conditions:
· That there be no permanent foundation; and, 
· That the current level of the gravel may be maintained.  

Consent was unanimous. 
Timothy Connolly / Cases #1030 and #1031:

Sitting on this case: Dave Drouin, Marcia Breckenridge, Janet Goodrich, Phil Stenersen.

During the ZBA’s last meeting, Timothy Corwin, the attorney representing applicant Timothy Connolly, verbally requested that we consider eliminating or adjusting his client’s application fees due to his client’s financial hardship. Connolly submitted two applications at $175.00 each.
Dave Drouin said we need to see what the expenses are.  Joe Hill said that the certified letters to all abutters have gone out and there are significant expenses on any case—salaries, certified and regular mailings, processing applications, and about $75.00 for each hearing advertised in the Monadnock Ledger-Transcript.  The Board determined that we do not need to mail out, post, or advertise notices of continued hearings, only hearings for new cases since the people interested or involved in a case know the case is being continued. 
Is a charitable exemption justified in this case?  It was resolved by unanimous consent that, in light of Attorney Corwin’s request to waive the application fees, the Board requests that Timothy Connolly make an appointment to see Mary Drew, the Welfare Director for the Town of Rindge. The invitation to do so in instances of financial hardship is, in fact, on the application form. 
Last Month’s Minutes:

The July 26, 2011 draft minutes were approved with the following changes (Marcia Breckenridge motioned to approve, Janet Goodrich seconded, and all were in favor):
· Under Case #1030: First paragraph, second sentence: Delete “having been erected prior to Rindge enacting zoning ordinances.”

· Under Case #1030: First paragraph, seventh sentence: Delete “and require a Variance.”

· Under Case #1030: Eleventh paragraph, third sentence: Replace “DuVernay” with “Drouin.”

Discussion followed regarding the level of detail needed for records of a typical case. Of course, minutes should include what the vote was and how many voted for and against each motion. A judge will want to know how the Board of Adjustment arrived at a decision, so it’s important to convey the thought process and reasoning behind the decision BUT not all the back-and-forth verbiage which can obscure the points. 
Readings to Amend the Rules of Procedure (ROP):
Second reading regarding member continuation on a long case:

By unanimous consent, the following wording was approved:

“When an Alternate is appointed by the Chair to sit in place of a Regular Member who is absent (not recusing), if the case takes more than one night, every effort will be made to keep that Alternate sitting on the continuation session for reasons of continuity.”  

Second reading regarding breaking a tie vote:  

If a panel of 4 voters ties 2-2, what happens? The failure of a motion to pass does not mean that the opposite of the motion happens (or that it’s denied). The Board should continue the matter until a 5th member is present. 

By unanimous consent, the following wording was approved:
“If a sitting Board of less than five cannot pass a motion to approve or deny by the majority, the Board shall continue the matter until an additional member familiar with the record and able to vote yea or nay can be present.”
Dave Drouin and Joe Hill volunteered to review applications for the September 27th meeting.
Joe Hill then motioned to adjourn, seconded by Rick Servint, and all agreed.
The meeting was adjourned at 8:42pm.

Respectfully submitted,

Linda Stonehill
Clerk
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